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THE DEATH OF CHIEF JUSTICE SHAW. 


THE earnest hope that was universally expressed upon 
the retirement at the close of last summer of Chief Justice 
Suaw from the high judicial office he had filled so ably, hon- 
orably, and acceptably, that his life might long be spared, 
was destined to be early disappointed. The outpourings of 
the esteem and veneration in which he was held by the bar 
and by the people had hardly ceased, when the language of 
eulogy began to be heard. LeEmuEL SHaw died at his resi- 
dence in Boston, on Saturday the 30th March, in the eighty- 
first year of his age. 

We do not propose here to offer any remarks of our own. 
That may be done at some future time. The best tribute 
we can now pay to his memory is to record the expressions 
of those who have known him longest and most intimately. 

Upon his death being made known, a meeting of the bar 
was held on Monday, April 1, at which Hon. Charles G. 
Loring was called to preside, and Elias Merwin, Esq. was 
elected secretary. A committee consisting of B. F. Thomas, 
Sidney Bartlett, B. R. Curtis, George S. Hillard, and Horace 
Gray, Jr., was appointed to prepare an address and resolu- 
tions to be presented to the Supreme Court; and another 
was chosen to make arrangements for the attendance of the 
members of the bar at his funeral, on the 2d April. B. F. 
Hallett, J. P. Healy, Wm. J. Hubbard, Thornton K. Lothrop, 
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George P. Sanger, and Leverett Saltonstall, were constituted 
this committee. The funeral, notwithstanding a violent 
snow storm that obstructed many of the railroads, was largely 
attended by the judges of the courts, by the Suffolk bar and 
delegations from the bar of other counties, and by citizens 
generally. 

April 9 a meeting of the bar was held, pursuant to 
adjournment, Mr. Loring in the chair; and Mr. Bartlett, in 
behalf of the committee, presented the following resolu- 
tions, which were read by Mr. Hillard, one of the commit- 
tee, and adopted :— 

Resolved, That the death of Lemuel Shaw, lately chief 
justice of the Supreme Judicial Court of Massachusetts, in 
a good old age, after a term of judicial service not more 
remarkable for its length than for the various and eminent 
ability which adorned it, is a bereavement in the course of 
nature, and thus not to be mourned like the loss of a great 
public servant in the prime of his strength; yet the mem- 
bers of the Massachusetts bar feel that the death of so 
great a magistrate and so great a man is an event to awaken 
deep feeling in all who can measure the value of his life, 
which they are urged by reverence, gratitude, and affection, 
to commemorate with due observance. 

Resolved, That in looking back upon the judicial life of 
the late chief justice of the commonwealth, and in taking 
the gauge and dimensions of his worth, we miss in him no 
one quality that goes to make up the great judge. We find 
ample, ready, and well-digested learning, strong common 
sense, acute logical power; accuracy of perception; clear- 
ness of exposition ; discriminating analysis; the skill to ap- 
ply old principles to new cases, and solve novel problems 
by established formulas; a mental glance equally wide in 
range and minute in observation. These intellectual attri- 
butes were sustained by corresponding moral traits; by in- 
flexible justice, untiring industry, calm courage, unwearying 
patience, and tender humanity. Qualities so rare, so hap- 
pily combined, so long exerted, entitle him to a place in the 
first class of the great magistrates who have administered 
and expounded the common law, whether in England or 
America. 

Resolved, That the judicial life of Chief Justice Shaw was 
cast upon a period favorable for the development and exer- 
cise of his commanding powers. It was a period of prog- 
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ress and growth, in which new paths were opened to enter- 
prise, and the energies of society were moulded into new 
combinations. The grave questions, of novel aspect, which 
were thus developed upon the court, were treated by him 
with a breadth of view, a comprehensive sweep of vision, 
an enlarged sagacity, a strength of grasp, in which we recog- 
nize the genius of the statesman and legislator, as well as 
the jurist. The judgments of the court during the time 
he presided over it, reflect high honor upon the jurispru- 
dence of Massachusetts, and vindicate our attachment to 
the common law, by showing the vital power which resides 
in it, and how readily its rules and principles adapt them- 
selves to all the needs of life, and solve all the problems 
of society. 

Resolved, That while it is peculiarly incumbent on us, 
members of the legal profession, thus to express our sense 
of the worth of an eminent lawyer and judge, whose life 
was almost exclusively spent in professional and judicial 
labors, yet we should not be doing full justice either to his 
merits or our estimate of them, if we did not acknowledge 
the great debt of gratitude which we owe to the late chief 
justice, in common with all the citizens of this common- 
wealth, for his services in his high place, for the security 
which his intellectual eminence and moral worth inspired, 
and the confidence with which, at all times, under all states 
of public feeling, we reposed upon his wisdom, integrity, 
and courage. 

Resolved, That in the private life and personal character 
of Chief Justice Shaw, we recognize the strength, simplicity, 
manliness, and dignity, which were so marked in his judicial 
career, and would have made him a prominent man, and 
given him commanding influence, in any sphere of life. His 
greatness was of native growth, and was not indebted for 
recognition to the greatness of his place. Largely endowed 
with the qualities that inspire confidence, respect, and admi- 
ration, he had also those which win love. His affections 
were strong, but not widely diffused; his sympathies were 
deep and easily moved. Under a grave and somewhat im- 
passive exterior, he concealed tenderness of heart and man- 
ly sensibility. He was a faithful friend; and in all the do- 
mestic relations a model of excellence. He had no pride 
of opinion; was candid in discussion, and patient of oppo- 
sition; a modest self-distrust accompanied his greatness, 
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which rather increased than diminished with advancing years 
and expanding influence. Not solitary in his habits, or as- 
cetic in this tastes, he found in his social sympathies and do- 
mestic affections his only relaxation from the toils of judicial 
life. His religious convictions were strong, though he was 
reserved in the expression of religious feeling. A sense of 
the presence of God, a trust in his divine providence, grat- 
itude for blessings received at his hands, were leading traits 
in his character. 

Resolved, That Judge Thomas be requested to pronounce 
a discourse commemorative of the life and services of the 
late chief justice. 

Resolved, That the attorney-general be desired to pre- 
sent these resolutions to the Supreme Judicial Court, with 
a request that they be entered upon its records; and that 
the secretary transmit a copy thereof to the family of the 
deceased. 

Mr. Bartlett presented the following resolution, which 
was adopted, viz :— 

Resolved, That a committee of fifteen be appointed to 
make all necessary arrangements for the delivery of the 
discourse mentioned in the resolutions just accepted, and to 
invite the attendance, at such time and place as may be 
agreed upon, of the judges and members of the bar through- 
out the commonwealth. 

It was voted that the committee therein referred to be 
nominated by the chair. The chair nominated the follow- 
ing gentlemen, who were appointed to act as such com- 
mittee : — 

Sidney Bartlett, of Suffolk ; Peter C. Bacon, of Worcester ; 
Thos. D. Eliot, of Bristol; Peleg W. Chandler, of Suffolk ; 
Erasmus D. Beach, of Hampden; James D. Colt, of Berk- 
shire; Daniel W. Alvord, of Franklin; Charles Delano, of 
Hampshire; George P. Sanger, of Suffolk; Ellis Ames, of 
Norfolk; Horace Gray, Jr., of Suffolk; Charles R. Train, 
of Middlesex; George Marston, of Barnstable; Benjamin 
W. Harris, of Plymouth; William C. Endicott, of Essex. 

Afterwards, on the same day, upon the coming in of the 
Supreme Judicial Court, at its nisi prius term, Bigelow, C. 
J. on the bench, Hon. Dwight Foster, attorney-general of 
the commonwealth, presented the resolutions of the bar, 
and said : — 

May i please your Honor: I am instructed, on behalf of 
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the bar, to present to the court the resolutions in which 
they have sought to embody the expression of their respect 
for the character of Lemuel Shaw, lately the chief justice 
of this court, and their appreciation of the distinguished 
public services of that eminent jurist, great magistrate, no- 
ble and much-honored Christian man. 

In the presence of some who have known him during the 
whole term of his judicial life, from the meridian of his 
fame and usefulness until he had completed the period of 
fourscore years, and in the fulness of time the tranquil 
evening of his life came to its close, it does not become me, 
whose memory of him extends only to the last half of his 
official career, to attempt his eulogy. That grateful duty will 
be performed on another day, and has been appropriately 
assigned. 

I cannot remember the time when he was not the vener- 
able chief justice of the commonwealth, holding a secure 
position in the affections of its citizens, and by universal 
acknowledgment, in fact, as well as in station, the chief of 
its jurists. And I know of no man in any period of our 
history who has impressed his intellect and his character so 
deeply upon the jurisprudence of Massachusetts. In the 
high degree of symmetry and harmonious development to 
be found in the science of the law as administered in our 
courts, we are largely indebted to his comprehensive and 
vigorous intellect, clear insight into the wants of society, 
and the remarkable judgment which guided him in the prac- 
tical application of the principles of the common law to the 
ever-growing necessities of a great state, constantly increas- 
ing in population, refinement, and wealth. 

For the stability of our judicial system and its ability, 
hitherto, to resist innovation and maintain the independent 
tenure of the judges, notwithstanding numerous examples 
of neighboring states to the contrary, and sometimes under 
peculiar and critical circumstances, one of the principal 
safeguards has been the steadfast confidence reposed by all 
in the integrity, impartiality, and wisdom of Chief Justice 
Shaw. 

Life, liberty, and property were confessedly so safe in 
his hands, that even those who were unable to perceive that 
such a judicial character as his could only have been pro- 
duced under such a system as ours, were induced to acqui- 
esce in the system, because they could not be insensible to 
the excellence of its administration. 
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And when, a few years ago, the consummate advocate de- 
scribed the character of the good judge, in a speech which 
dwells in my memory as the most complete among the many 
wonderful productions of his eloquence, were not all eyes 
and all hearts turned toward our own venerable chief jus- 
tice, as the great living original of the picture which the 
orator had portrayed ? 

I leave it to others, better qualified, to analyze those in- 
tellectual and unusual qualities, the combination of which 
made the man and the magistrate we all loved and admired 
so much. 

But there was another side of his nature to which my feel- 
ings prompt me to allude. Beneath a grave exterior and a 
certain roughness of manner, was concealed a heart as ten- 
der as a woman’s or a child’s. 

I shall never forget an incident that occurred in the coun- 
ty of Worcester when he was pronouncing judgment ina 
petty action on the question whether a heifer calf was ex- 
empt from attachment, ——the ludicrous aspect of which 
caused some merriment at the bar. The old man paused, 
and said with much emotion: “Gentlemen, this may seem to 
you a trifling case, but it is a very important question to a 
great many poor families.” 

And it increased the regard of every man present for the 
chief justice, to find that he had a heart to be so touched, 
and to be thus reminded that not only the great principles 
of constitutional law and liberty, and the most important 
rights of property, but also the minutest interests of the 
humblest poor were the objects of his anxious care, and 
equally sacred and safe in his keeping. 

It is a satisfaction to remember that a few months ago, 
on the occasion of his retirement from the bench, the bar, 
by its most distinguished representatives, had the opportu- 
nity of assuring the late chief justice of their reverence 
and affection, and that his last days must have been cheered 
by the consciousness that he had gained that reputation 
which, in his own well-chosen words with reference to his 
predecessor, “ consists in the deliberate and lasting appro- 
bation of the wise and good, and which, next to the smiles 
of heaven and the consciousness of rectitude, is the best re- 
ward of public services.” 

May it please your honor, I move that the resolutions I 
am about to read, which have been adopted by the bar of 
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the commonwealth, may be entered on the records of this 
court. 

The attorney-general was followed by Sidney Bartlett, 
Esq. who said :— 

Mr. Cuter Justice: I feel that the resolutions drafted 
by my brother Hillard, and now presented, contain a full 
though measured and discriminating statement of the great 
intellectual and moral qualities of our lamented friend, your 
predecessor. I have, too, a fresh remembrance of the trib- 
ute so recently paid to him by the bar of the commonwealth 
in an address on his retirement from office, which contained 
all that could fitly be said to the living. Feeling this, it 
may seem almost presumptuous for me to do more than in 
silence but from the heart to concur in what has been so 
worthily done. 

But I had the fortune to be trained by him for my profes- 
sion, and afterwards to be for some years associated with 
him in its practice. I may be pardoned, then, what must be 
a reiteration, when I state briefly some of the characteris- 
tics of his mind and heart, which in my intercourse with 
him most strongly impressed me. 

That which contributed most to Judge Shaw’s great emi- 
nence as a jurist was the comprehensive character of his 
mind. Whoever will turn back to the printed reports of his 
labors will see how almost impossible it was for him to 
dispose of controverted rights of parties by any narrow ap- 
plication of a rule to the special facts of a cause. To him 
the range and influence of the principles directly or even 
collaterally involved, were always present. As the fruit of 
this, his judgments sometimes wear the appearance of dis- 
cursiveness, but they also exhibit striking instances where 
in disposing of great questions, with a forecast having seem- 
ingly slight application to the cause, the relation of a prin- 
ciple to future important contingencies are pointed out, and 
the rule foreshadowed that must and did govern when they 
arose. 

To this breadth of view he added the complement of a full 
and accurate professional learning seldom applied in a nar- 
row and technical view so apt to defeat the right, but always 
moulded when it could be to accomplish the great ends of 
substantial justice. 

He had, too, a sufficient breadth of cultivation which lent 
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a grace and force to his thoughts alike when flowing from 
his lips with no preparation and when carefully elaborated 
in the retirement of his study. 

There was one other great feature in his character which 
perhaps was less known, but which in a judge, looking to 
the nature of our institutions, was of the gravest importance. 
I refer to the unblenching firmness with which, quietly and 
almost inoffensively, he stated and adhered to his matured 
views upon questions as well political as-judicial, views not 
always in accordance with the prevailing sentiment of the day. 
It is one of the highest tributes both to him and the commu- 
nity in which he lived, that this cost him neither the affection, 
respect, nor confidence of men or parties, but that he lived 
and died in the estimate of all, the just man and the great 
magistrate. 

To our great admiration of the late chief justice in his 
public relations it is to be added that as a man and a friend, 
in all that gives to the circle of private life its charm and 
its enjoyment, he had no superior. Ready sympathies, a 
trusting nature, and an unselfish heart drew to him the 
affections and confidence of all who had the happiness to 
know him familiarly. 

He has left us, Mr. Chief Justice, in a ripe old age. Our 
sympathies our personal attachments must feel the shock, but 
we may well be soothed and solaced by the thought that he 
has left behind him so much that can never die. 

Chief Justice Bigelow replied with visible emotion : — 

Mr. Attorney-General and Gentlemen of the Bar: I re- 
ceive these expressions of the sentiments of the bar, con- 
cerning the late illustrious and venerated chief justice of 
this court, with deep sensibility. Although for some 
months prior to his death his official connection with us 
had been severed, we had not yet learned to realize that 
his absence from the seat of justice was permanent; that 
we should not again see his familiar and venerable form, 
the very embodiment and personation of the great magis- 
trate, in its accustomed place, and that we could no longer 
be permitted to look to him as the leader and guide by 
whom our own steps were to be directed in the path of 
duty. We knew, too, that while he lived we should never 
seck in vain for his prudent and sagacious counsel, and that 
the great storehouse of his learning, experience, and wis- 
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dom would be at all times open to us. But now the solemn 
conviction is forced upon our minds, affecting us with a 
deep feeling of personal bereavement, that our late revered 
and beloved associate has indeed gone from us forever, and 
that nothing now remains to us but the recollection of those 
great qualities of mind and heart which commanded our 
respect and affection. 

This is not the time or occasion to attempt to enter upon 
any elaborate or discriminating analysis of the mind and 
character of the late chief justice; still less is it the place 
for panegyric. But I trust I may be pardoned if I pause 
for a moment to dwell on some of the leading characteris- 
tics of the man and the magistrate. When our sympathies 
are awakened and our hearts are touched by a sense of re- 
cent loss, we can better appreciate and improve the lessons 
which the virtues and services of the departed are calculated 
to teach. “Admiratione illum potius, quam temporalibus laudi- 
bus, et, si natura suppeditet, emulatione decoremus.” 

It has been said that genius and commanding talent are 
rather a hindrance than a help to him who seeks for dis- 
tinction at the bar. In a certain sense this may be true. 
They certainly will not of themselves suffice to secure to 
their possessor the highest rewards of a laborious and ex- 
acting profession. And it is perhaps because they are sel- 
dom found united with assiduous study and that unceasing 
labor — infinito rerum forensium labore — which are essen- 
tial to accurate knowledge and the successful practice of 
the law, that they have been sometimes regarded as clogs 
on the steps of him who strives to walk in the rugged path 
by which alone the heights of forensic and juridical fame 
can be surely reached. 

But if such be the general rule, the late chief justice was 
a memorable exception to it. His greatness was the com- 
bined result of an intellect of the first order, cultivated and 
trained by a patient industry which never tired. He was 
endowed by nature with extraordinary powers; and yet 
they were in such just proportion and symmetry, the differ- 
ent faculties were so blended and harmonized, that it is 
difficult to designate any one which can be said to have con- 
stituted his distinguishing intellectual characteristic. No 
subject was so great as to be beyond the reach of his com- 
prehensive grasp; no distinction so nice or minute as to 
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elude his keen and discriminating observation. His power 
of analysis, by which he dissected an argument and laid 
bare a sophistry, was no more remarkable than his ability 
to combine and connect the chain of reasoning which led 
irresistibly to the truth which he sought to establish. Ca- 
pable of dealing with abstract propositions, and of discuss- 
ing principles and theories without reference to their prac- 
tical application, no one could more readily adapt them to 
the daily business and concerns of life. With a simplicity 
of character and truthfulness almost childlike, he united a 
sagacity and clear insight into the motives and actions of 
others, which enabled him to detect deceit and hypocrisy at 
a glance. Firm, courageous, and inflexible, he was also 
gentle, affectionate, and kind. But above all, — and this, if 
any thing, was the leading feature in his character, — he 
had that clear and unerring judgment, that just perception 
of the right, that instinctive knowledge of the true relations 
of things, which may be best described as good, sound, An- 
glo-Saxon common sense. This it was which gave him such 
mastery over the rules and principles of the common law, 
that “ample and boundless jurisprudence ” which the expe- 
rience and common sense of successive generations of men 
have gradually built up, and which came to us from our 
English ancestors, a precious inheritance of freedom and of 
the great principles of justice and right. 

It is one of the great advantages of this system of law, 
that it not only guides and instructs us with the accumulated 
wisdom of ages, but that it is capable of adaptation to the 
multiplied and ever-varying necessities of man as they are 
developed by the progress of society in science, in com- 
merce, in manufactures, and all the arts of civilized life. 
It is not an exaggeration to say that no judge ever admin- 
istered the common law who was more thoroughly imbued 
with its spirit or more wisely applied its rules to the prac- 
tical assertion and maintenance of right than the late chief 
justice. In early life, before professional avocations engrossed 
his time, he was a profound student of the old authors. He 
drank deep at the fountains of the law, and tiere filled his 
mind with an abundant learning. But it was not learning, 
or study, or research which especially distinguished him as 
a judge. Others have possessed these qualities to an equal 
degree. His pre-eminence was mainly due to his intuitive 
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and comprehensive knowledge and appreciation of those 
great and unchangeable principles of justice and right which 
lie at the foundation and form the basis of the common law. 
In the application of these principles during the twenty 
years he presided in this court, and in adapting them to the 
wants of an active, prosperous, and enterprising community, 
he has enriched and adorned our jurisprudence by numerous 
judgments which have become leading cases, and which are 
regarded as authority wherever the common law is admin- 
istered. Especially in the discussion of questions of com- 
mercial law, which more than any others require that posi- 
tive and technical rules should be ameliorated and accom- 
modated to new exigencies and relations, with a wise and 
careful discrimination, his opinions afford striking proof of 
the wonderful extent of his resources and of his ability to 
seek out the governing principle with its just exceptions 
and qualifications, by which the decision of a case, however 
complicated or novel in its facts, was to be determined. 
There is another branch of the law, peculiar to the juris- 
prudence of this country, to the exposition of which his 
mind was peculiarly suited, and in which he may be fairly 
said to have excelled any other American jurist, with the 
single exception of Marshall. Under a written constitu- 
tion, by which the powers and duties of the different de- 
partments of the government are carefully distributed, and 
their extent defined and limited, it is the province of the 
judiciary to determine whether the just bounds of constitu- 
tional restriction are overstepped by the co-ordinate branches 
of the government. The discharge of this delicate and 
important duty often requires a consideration and discus- 
sion of the fundamental rules and maxims on which the con- 
stitution of the state is founded. For such a task the edu- 
cation and habits of thought of the late chief justice 
especially fitted him. Born in the same year as that in 
which the constitution of the commonwealth was adopted, 
he enjoyed the privilege of an acquaintance with some of 
the men who took a leading part in its construction. He 
fully understood the causes which led to its adoption. He 
was familiar with the great principles of constitutional lib- 
erty, — liberty regulated by law, — which it was the main 
purpose of the constitution to secure and protect. He was 
therefore able to give to its provisions an interpretation cor- 
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responding with the spirit and intent of its founders. In 
his hands it was not treated as a collection of abstract 
propositions, to be construed narrowly, and with a strict 
adherence to the letter; but he regarded it as a charter of 
government for a free people, —a practical system intended 
to establish a government of laws and not of men, and to 
be interpreted in a broad and comprehensive spirit, so that 
liberty should not run into license nor law operate as op- 
pression. 

Of the manner in which he bore himself in his high office 
I need not speak in this presence. All who had occasion 
to see him in the discharge of his judicial duties will read- 
ily and at once recall the absolute impartiality, the unwea- 
ried patience, the solicitude to ascertain the truth, the scru- 
pulous regard for the rights of litigants, and the anxious 
desire to mete out equal and exact justice to all men, which 
marked his administration of the law. He was no respect- 
er of persons in judgment. Parties stood before him on 
an equal footing. The cause of the poor and the humble 
received at his hands the same consideration as that of the 
rich and the powerful. The claim of the poor debtor to 
the pittance allowed him by law was as sacred in his view 
as the cause in which thousands depended on the issue. He 
did everything for justice, nothing for fear or favor. It was 
these qualities, which, more than his great abilities, secured 
for him in so large a measure the confidence of the com- 
munity. All men knew “that life, liberty, and property 
were safe in his hands.” 

That he was sometimes rough and austere in his demean- 
or toward the members of the bar cannot be denied. But 
it is a great mistake to suppose that this had its origin in 
any unkindness of feeling or acerbity of temper. It arose 
rather from the preoccupation of his mind with the weight 
of thought and care and responsibility with which it was 
burdened, and which made him at times insensible to the 
manner of his speech. The best evidence of this is that he 
seemed to be unconscious that his mode of address ever 
gave cause of offence or inflicted an injury upon the feelings 
of any one. There are those within the sound of my voice 
who will bear witness to the fact that when he was asked by 
them for an explanation of that which scemed to be a censure 
or reproof, he expressed the utmost surprise that he had 
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given occasion for such an inquiry, and the deepest regret 
that his manner had conveyed an impression so widely dif- 
ferent from his real intentions. 

To those who had the privilege of intimate personal asso- 
ciation with him, the kindness of his heart and the generosi- 
ty of his nature were censtantly manifested. He was too 
magnanimous to harbor malice or to cherish a prejudice. 
He had a keen relish for social enjoyment, which he always 
sought opportunity to gratify, and to which, by his genial 
humor and great conversational powers, he contributed his 
full share. In his intercourse with his associates on the 
bench, he was ever affable, courteous, and considerate. In 
consultation his aim was rather to seek their aid and advice 
than to urge and enforce his own opinions. With him dis- 
cussion did not degenerate into controversy. Anxious only 
to arrive at just conclusions, he listened with candor to the 
arguments of others. He had no pride of opinion or over- 
weening confidence in his own judgment. No one could be 
more open to conviction or more ready to yield his own 
views, when concession involved no sacrifice of principle. 
And when he was compelled to differ, he did it with unaf- 
fected distrust and with entire deference to the opinions of 
those with whom he could not concur. I can say with per- 
fect truth, that during the ten years in which it was my 
privilege in part to share with him in the labors and duties of 
the bench, every day of our intercourse strengthened my 
veneration and regard for him; and now that he has gone, 
I shall never cease to cherish his memory with a filial rever- 
ence and affection. 

It certainly is most fitting and appropriate that there 
should be placed on the records of this court some testimo- 
nial of the estimate which the members of the bar placed 
on his character and services. Such a memcrial is not 
necessary to his fame. But it will serve to show to pos- 
terity that we were not insensible to his greatness, nor un- 
mindful of the debt of gratitude which was due to him for 
the lasting benefit he has conferred upon the cause of enlight- 
ened jurisprudence, and the pure, firm, and faithful adminis- 
tration of justice. 

In compliance with the request contained in the resolu- 
tions, I shall cause them, together with a memorandum of 
these proceedings, to be placed on record. 
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THE LAW AGAINST PIRACY. 


At the coming in of the Circuit Court of the United 
States, at Boston, on the 15th of May, 1861, the following 
charge to the grand-jury was given by Judge Sprague : — 


GENTLEMEN OF THE GRAND-JURY : 

At the last term of the District Court, I gave some 
instructions to the grand-jury upon the subject of treason, 
and other offences tending to subvert the government or 
prevent the execution of its laws. That charge having 
been published will be in the hands of the district attorney, 
and a printed copy may be laid before you. 

I do not deem it necessary, therefore, now to repeat it. 
I would invite your attention to that part of the criminal 
code which is intended for the protection of the commerce 
of the United States, and the suppression of general piracy, 
but more particularly the former : — 

By St. 1790, c. 9, § 8, it is enacted, “ That if any person or 
persons shall commit upon the high seas, or in any river, ha- 
ven, basin or bay, out of the jurisdiction of any particular state, 
murder or robbery, or any other offence which if committed 
within the body of a county, would by the laws of the 
United States be punishable with death; or if any captain 
or mariner of any ship or other vessel, shall piratically and 
feloniously run away with such ship or vessel, or any goods 
or merchandise to the value of fifty dollars, or yield up 
such ship or vessel voluntarily to any pirate,..... every 
such offender shall be deemed, taken and adjudged to be a 
pirate and felon, and being thereof convicted shall suffer 
death.” 

By $9, it is enacted— 

“That if any citizen shall commit any piracy or robbery 
aforesaid, or any act of hostility against the United States, 
or any citizen thereof, upon the high seas, under color of 
any commission from any foreign prince or state, or on 
pretence of authority from any person, such offender shall, 
notwithstanding the pretence of any such authority, be 
deemed, adjudged, and taken to be a pirate, felon, and 
robber, and on being thereof convicted shall suffer death.” 

The 10th section extends the punishment of death to ac- 
cessories befure the fact. They are those who aid, assist, 
procure, command, counsel or advise any person to commit 
any such robbery, murder, or other piracy. 
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The 11th section punishes accessories after the fact. 
They are those who, “after any murder, felony, robbery, 
or other piracy, whatsoever, aforesaid,” shall have been 
committed, shall furnish aid to those by whom the crime 
has been perpetrated. 

By § 12— 

“If any person shall confederate with or attempt to cor- 
rupt any master, officer, or mariner, to yield up or to run 
away with any vessel, or goods, or to turn pirate, or to go 
over to or confederate with pirates, or in any wise trade 
with any pirate knowing him to be such, or furnish such 
pirate with any ammunition, stores, or provisions of any 
kind, or shall fit out any vessel, knowingly and with a 
design to trade with or supply or correspond with any 
pirate or robber, on the seas; or if any person shall any 
ways consult, combine, or correspond with any pirate or 
robber on the seas, knowing him to be guilty of any such 
piracy or robbery, such persons upon conviction shall be 
subject to fine and imprisonment.” 

By St. 1820, c. 113, § 3— 

“If any person shall upon the high seas, or in any open 
roadstead, or in any haven, basin, or bay, or in any river 
where the sea ebbs and flows, commit the crime of robbery, 
in or upon any ship or vessel, or upon any of the ship’s 
company of any ship or vessel, or the lading thereof, such 
person shall be adjudged to be a pirate,” and on conviction 
shall suffer death. 

“And if any person engaged in any piratical cruise or 
enterprise, or being of the crew or ship’s company of any 
piratical ship or vessel, shall land from such ship or vessel, 
and on shore shall commit robbery, such person shall be 
adjudged a pirate,” and on conviction shall suffer death. 

By St. 1825, ec. 65, § 6— 

“If any person upon the high seas, or other place, within 
the ebb and flow of the tide, shall maliciously attack or set 
upon any ship or vessel belonging in whole or in part to 
the United States, or to any citizen or citizens thereof, or 
to any other person whatsoever, with an intent unlawfully 
to plunder the same ship or vessel, or to despoil any owner 
or owners thereof of any moneys, goods, or merchandise, 
laden on board thereof, every person so offending, his or 
her counsellors, aiders or abettors, shall be deemed guilty 
of felony,” subject to fine and imprisonment. 
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By §7— 
“If any person shall upon the high seas, or other place 
within the ebb and flow of the tide, break or enter any 
vessel with intent to kill, rob. or commit any other felony, 
he shall be liable to fine and imprisonment.” 

By St. 1846, c. 98, $5— 

“If any officer, or mariner of a vessel, on the high seas, 
or on any waters within the admiralty jurisdiction shall 
piratically or feloniously run away with such ship or vessel, 
or yield up such vessel to any pirate, he shall be subject to 
fine and imprisonment.”’ 

By St. 1847, c. 51, § l— 

“ Any subject or citizen of any foreign state, who shall 
be found and taken on the sea, making war upon the United 
States, or cruising against the vessels and property thereof, 
or of the citizens of the same, contrary to the provisions 
of any treaty existing between the United States and the 
state of which such person is a citizen or subject, when by 
such treaty such acts of such persons are declared to be 
piracy,’ may be tried, convicted, and punished in the 
same manner as other persons charged with piracy. 

So far as the foregoing enactments are intended to 
punish aggressions upon the vessels of foreign nations by 
pirates who are regarded as the enemies of mankind, hostes 
humani generis, they are founded upon the first article of the 
constitution, which gives to congress the power to define 
and punish piracy. But that is by no means the only clause 
in the constitution that gives authority to protect the com- 
merce of the United States by penal enactments. Congress 
is, in express terms, vested with the power to regulate com- 
merce, and to make all laws necessary and proper to carry 
that power into effect. And there can be no doubt that 
the legislature is thus authorized to give full protection to 
the commerce of the United States by its criminal jurispru- ( 
dence. This power has been exercised ever since the 
organization of our government, and has been affirmed by ] 
the Supreme Cuurt.! It is, then, the province of those 1 
who have the power of legislation to determine what a 
penalties shall be inflicted upon such as commit aggressions b 
or depredations upon our commerce, and it is the province t 
of the judiciary to ascertain and follow the legislative 
will. v 
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These statutes being enacted pursuant to the constitution 
are of paramount authority, and cannot be invalidated or im- 
paired by the action of any State or States; and every law, 
ordinance, and constitution made by them for that purpose, 
whatever its name or form, is wholly nugatory and can 
afford no legal protection to those who may act under it. 
But suppose that a number of States undertake by revolu- 
tion to throw off the government of the United States and 
erect themselves into an independent nation, and assume in 
that character to issue commissions authorizing the capture 
of vessels of the United States, will such commissions afford 
any protection to those acting under them against any 
penal laws of the United States? Cases have heretofore 
arisen where a portion of a foreign empire—a colony— 
has undertaken to throw off the dominion of the mother 
country, and assumed the attitude and claimed the rights of 
an independent nation, and in such cases it has been held 
that the relation which the United States should hold to 
those who thus attempt and claim to institute a new 
government is a political rather than a legal question; 
that, if those departments of our government which have 
a right to give the law, and which regulate our foreign in- 
tercourse and determine the relation in which we shall 
stand to other nations, recognize such new and self- 
constituted government as having the rights of a belligerent 
in a war between them and their former rulers, and the 
United States hold a neutral position in such war, then the 
judiciary following the other departments will to the same 
extent recognize the new nation. 

But if the legislative and executive departments of the 
government utterly refuse to recognize such new govern- 
ment, or to acknowledge it as having any belligerent or 
national rights, and instead of taking a neutral attitude 
endeavor by force to suppress depredations on commerce 
by such assumed government, as violating the rights and 
infringing the laws of the United States, then the judiciary 
will hold that such depredations are not to be considered 
as belligerent and entitled to the immunities of lawful war, 
but as robbery or other lawless depredations, subject to 
the penalties denounced by our laws against such offences. ! 
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The judiciary certainly cannot adopt a more indulgent rule 
toward those who are in open rebellion against the au- 
thority of the United States, or toward aliens co-operating 
with and acting under the assumed authority of such rebels. 
While the other departments of the government and the 
nation refuse to regard any State or association of States, 
as having the rights of a belligerent, or as carrying on 
legitimate war, and are exerting not only moral but physical 
force against them as rebels, and lawless aggressors upon 
the United States and its citizens, the courts also must so 
regard them and cannot admit that any legislation or 
assumption of power by such State or States, can authorize 
acts in violation of the laws of the United States, or change 
the character of offences under them. 

There is another view. Mere rebellion absolves no man 
from his allegiance. Citizens of the United States, there- 
fore, may not only be subject to the penalties of treason, 
but if they commit hostilities upon the commerce of the 
United States, under a commission from any foreign nation, 
even the oldest and best established, such as England or 
France, for example, they may be dealt with as pirates by 
the express enactments in the 9th section of the statute of 
1790, which has already been referred to. And aliens who 
are subjects or citizens of any foreign state, with whom we 
have a treaty, such as is described in the statute of 1847, 
chapter 51, which has already been quoted ;—if, in violation 
of such treaty, they make war upon the United States, or 
cruise against our vessels or property, under a commission 
from any foreign government, however long acknowledged, 
may, by the clear provisions of that statute, be dealt with 
as pirates. 

If aliens, subjects of a nation with whom we have no 
such treaty, commit acts of hostility upon our commerce, 
under the alleged authority or commission of a new and 
self-created government claiming to be independent, it may 
be material to inquire whether such government is to be 
regarded as having the immunities of a belligerent or 
whether such aliens may be treated as robbers on the 
seas, and this inquiry will be governed by the principles 
which I have already stated. 

Besides the laws to which I have called your attention, 
there are others designed for the protection of persons 
and property upon the ocean, by prescribing the duties and 
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liabilities of the officers and mariners on board American 
vessels, but these do not seem to require any particular 
attention at the present time. 

The jury then retired to deliberate. 


Supreme Judicial Court of Massachusetts. 
January Term, 1860. 


E.izabetH F. Toornpike, Petitioner for Habeas Corpus. 
Henry G. Rice, Respondent. 

In determining the custody of an infant, the general rule is: that a 
female child —both parents being in other respects equally entitled to 
her — is to be committed to the custody of the mother, and a male child 
to the custody of the father. 

Prima facie, a mother is entitled to have access to her child whom the 
law places in the eustody of its father. When such access exerts a dele- 
terious influence upon the child, it may be forbidden. 

A decision upon the custody of a child is not in the nature of a judg- 
ment, binding at all times; it is liable to be modified and altered according 
to the various circumstances of the parents or the progress of the child. 


The petitioner and respondent were formerly married, 
and the minor child, a boy, now nine years of age, was the 
issue of the marriage. The parties had not lived together 
for a number of years,and during this time down to March, 
1860, the mother had kept the child in her custody, out of 
the reach or knowledge of the father. In December, 
1859, the parties entered into a written agreement (which 
took effect in March, 1860,) whereby the custody of 
the child was given to the father with the right of the 
mother to visit the child at reasonable times and to have 
the boy with her during part of his school vacations. 
The respondent was at the time of the marriage, and has 
been ever since, a citizen of Baltimore. The petitioner 
while away from her husband, without his knowledge, ob- 
tained a divorce in Indiana, and a decree giving her the 
custody of the child. Subsequently the respondent filed a 
petition in the court in Indiana to have the decree reversed, 
which is now pending; and he, also, after notice to the pe- 
titioner, obtained a divorce in Maryland, and a decree 
giving him the custody of the child. After the execution 
of the agreement the petitioner had the child sent to her 
several times, the effect of which visits upon the child, as 
alleged by the respondent, was such that he found it 
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necessary to refuse and did refuse to allow the child to 
visit the petitioner at all. In the summer of 1860 the re- 
spondent came to Nahant, Massachusetts, with his boy for 
the season, and thereupon the petitioner filed this petition, 
alleging that the respondent had broken the agreement and 
asking to have the custody of the child restored to her, or 
that the respondent should be obliged to allow her access 
to the child, and that the child should be with her during 
vacations according to the terms of the agreement. 

Upon this state of facts the respondent contended that 
as by a decree of the court in Maryland, where he had his 
legal domicil, and which was therefore the legal domicil of 
the wife, the custody of the child had been given to him, 
this court could not obtain jurisdiction of the case simply 
by his being here with the child temporarily, on a visit 
which might be determined at any moment. The court 
held, however, that a decree of any tribunal as to the cus- 
tody of a child was never final, but that the same tribunal 
or any other where the child was either temporarily or 
permanently staying, might reconsider the question upon the 
facts then existing, and, looking at the welfare of the child, 
determine whether any and what change should be made in 
regard to its custody. 

The cause was then heard,and after hearing the argu- 
ments the following opinion was given by 

BiceLow, J.—I need not say that this is a very painful case, 
and one upon which the court would gladly have been spared 
the necessity of forming an opinion. But the court has a duty 
in the matter which is to be performed without regard to 
any sympathies that may exist toward one side or the 
other. The rule of duty is prescribed by the statute, and 
this alone the court can regard. 

The preliminary question of jurisdiction having been dis- 
posed of (and I may say that upon maturer reflection I am 
still more strongly convinced that it was disposed of 
rightly), there are presented two main questions for con- 
sideration :-— 

1. To whom shall the general custody of the child be 
given while he remains in Massachusetts ? 

2. If such custody is given to the father, will the court 
in the exercise of a sound discretion so regulate it as to 
give to the mother access to see the child at fixed in- 
tervals ? 
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Upon the first question I can entertain no doubt. The 
burden of proof is on the petitioner to show good cause 
why the custody of the child should be changed. Prima 
facie he is now in proper custody. I can only decide upon 
the legal evidence before me; and by that the father is a 
man of irreproachable character and habits. Nothing has 
been shown, nothing was alleged in regard to his charac- 
ter or habits which renders him unfit to have the charge 
of his child. 

Then the child is a boy, upwards of nine years of age, 
bright and intelligent to a remarkable degree, beyond his 
years, and thus in a condition to require the care and train- 
ing which it is, I think, to be presumed a father can 
render better than a mother. The general rule is this: 
That a female child,—both parents being in other respects 
equally entitled to her,—is to be committed to the custody 
of the mother, as being better qualified and adapted to 
train and instruct her in those points which will best de- 
velop the character of a woman, and fit her for her station 
and duties in life; but a boy on the other hand, especially 
if he has arrived at the age when it is necessary for him to 
mingle with other boys, and thus go somewhat into the 
world, needs that care, control, and discipline suited to his 
future duties and life, which a father, much better than a 
mother, can bestow; and that such child should be com- 
mitted to the father is, all other things being equal, essen- 
tial to the child’s welfare and happiness. 

The evidence shows that this child has been in the cus- 
tody of his father for the last four or five months; and that 
this care and discipline has been bestowed by the father 
upon him. 

Then there is the agreement of the mother, voluntarily 
entered into by her, that the father should have his custody. 
This is of no binding force upon the court as an agreement, 
but it is evidence to show what the opinion of the mother 
was then as to the fitness of the father to have such 
custody. 

The only ground on which the mother claims the cus- 
tody is the refusal of the father to give her access to the 
child at certain times, according to the agreement between 
them. But this was done in good faith, from a sense of 
duty. It may have been a mistaken sense of duty, but it 
was from no desire to be cruel to the child, and in my 
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opinion affords no ground for ordering a change of the cus- 
tody which is clearly for the good of the child. 

It seems clear, therefore, that the general custody should 
remain with the father. 

But the second and more interesting question is whether 
in giving or continuing this custody in the father, the court 
ought in the exercise of its discretion to order that the 
mother should from time to time have access to the child. 

In the first place what is the extent of thisinquiry? It 
is not, as stated by the counsel for the petitioner, it is not 
whether the mother shall during his entire minority be de- 
nied access to the child. There is no such question here. 
In the first place a decision upon the custody of a child is 
not in the nature of a judgment, binding for all time. Even 
if both parents were domiciled here and should continue to 
reside here, it would be only temporary in its nature, and 
at all times liable to be altered, modified, or entirely 
changed, according to the varied circumstances or condition 
of the parents or the progress of the child. Such decree 
as the court may make in a case of this nature is constantly 
open to reconsideration and review. But in this case, more 
especially, whatever order or decree the court may now 
pass must be temporary. The child is only transiently 
here. The father, who has his legal custody, is domiciled 
in another State. He will have the right to remove the 
child to his home, and probably intends soon to do so. 
And any order of this court can only cover the period while 
the father and the child remain within its jurisdiction. In 
Maryland they would not be affected by it; nor if they 
should return to Massachusetts would it be hereafter con- 
clusive. 

The real and only question then is, whether, on the facts 
now in proof, it is the duty of the court in the exercise of 
a sound judicial discretion to pass an order directing the 
father to give to the mother access to the child, during this 
present time, while it is temporarily within this jurisdiction, 
—an order temporary in its nature—not for the child’s 
minority, but only for the present period, this summer or 
season. 

The rule to guide the discretion of the court is given in 
the General Statutes, c. 107, $37, as follows: “In making 
an order or decree relative to the custody of children, 
pending a controversy between their parents, or in regard 
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to their final possession, the rights of the parents, in the 
absence of misconduct, shall be held to be equal, and the 
happiness and welfare of the children shall determine the 
custody or possession.” That this means the permanent 
and not the temporary welfare and happiness of the child, 
the court need not stop to show. It is not what will 
please or gratify the child for a day or an hour which is to 
govern the court, but that which, looking to its previous 
condition and to its future continued residence, will con- 
tribute to its permanent happiness and welfare. A child 
may desire injurious food or sport, which will give imme- 
diate enjoyment and happiness, but afterwards pain and 
sickness. Looking then at the fact that this child is for 
the present to reside with his father, and to be subject to 
his care, control, and discipline, what (as to his mother’s 
having access to him) is for his permanent welfare and 
happiness ? 

In answer to this question it is the duty of the court 
to shut its eyes to all sympathy with either mother or 
father, and to regard the permanent welfare of the child 
alone. Mainly, those facts are to be considered which have 
occurred since the making of the agreement of December 
7, 1859. This agreement is only evidence of the opinion 
of the father and mother at the time of its execution. 
While it is not binding on the court in any respect, but on 
the contrary it would be the duty of the court to disregard 
it if the welfare of the child required it, yet as evidence of 
the views of the parties executing it at the time of execu- 
tion, it is certainly entitled to weight. 

Here it should be said that no legal evidence has been 
offered tending to show anything like immorality of conduct 
on the part of the mother. For aught that has legally ap- 
peared or the court can judicially know, she is a perfectly 
virtuous, chaste, and moral person. 

Only one fact is proved which bears against her. On 
her own confession and without any cause, so far as is 
shown, she deserted her husband for a series of years, and 
deprived him not only of her own society, but of that of his 
child. So that since the child became capable of forming 
attachments, he has, until very recently, had no opportunity 
of knowing his father, and acquiring that respect and af. 
fection for him which a child would naturally have towards 
a conscientious and faithful parent. To this extent the 
mother is clearly in fault. 
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The general rule which should govern the court in a 
question of this nature was correctly stated by the counsel 
for the petitioner. Prima facie, a mother is entitled to 
have access to her child whom the law places in the custody 
of its father. The general rule is that the welfare and 
happiness of the child require this. To this rule there are 
exceptions. Taking as a starting-point, then, the time 
when the child went to live with his father, in March last, 
has anything since transpired which makes it the duty of 
the court, regarding only the welfare of the child, to refuse 
to pass an order making it obligatory on the father to 
allow the mother to have access to the child? 

1. As to the conduct of the mother. There is no proof 
that in her interviews with the child she has directly incul- 
cated disobedience or ill conduct toward his father. The 
child himself, upon being privately examined, negatives it. 
But it is proved and admitted that the mother did tell him 
to run away from school. This was directing him to do 
an act in direct disobedience of his father’s command, which 
tended to bring the father into contempt with the child, to 
lead the child to disregard his parental authority, and to 
create a feeling of dislike and hatred toward the father, by 
teaching the child that the father was guilty of wrong and 
cruelty in refusing him permission to see his mother. There 
can be no justification for this act on the part of the 
mother. If the father erred in refusing permission to the 
child to see the mother, there were other and proper 
methods of redress open to her, and the child should not 
have been appealed to by her acts to settle the controversy 
between the parents. This act on her part was in the 
highest degree reprehensible, and no justification or excuse 
can be found for it. But something should be pardoned to 
the feelings, and, standing alone, 1 think it would not be 
enough to justify the court in a refusal to permit the 
mother to have access to the child. The act, however, is 
very significant and important as showing a disposition on 
the part of the petitioner, in cases where the action of the 
father in regard to the child does not please her, to 
operate on the child by her influence, even when it leads 
him to direct disobedience. 

2. The effect on the child of the visits to his mother. It 
cannot be doubted that the welfare and happiness of the 
child require that he should love, respect, and obey his 
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father, and that he should have a full opportunity to do so. 
The father is his legal guardian. With him he is to live, 
to be educated and disciplined. It is essential that the 
child should have confidence in the father; without it his 
whole education is endangered, and his character and habits 
put in jeopardy. And there should be no divided au- 
thority. Now the evidence proves, and the child himself 
admits, that on every occasion when he has been permitted 
to see his mother, on returning he has been unruly, diso- 
bedient, and rebellious, with a disposition to disregard his 
father’s wishes. The causes of this are not apparent; the 
fact is abundantly proved. Probably this spirit is occa- 
sioned by the inevitable influence of the fact (known to 
him) that the parents are hostile towards each other, and 
there is an antagonism between them, and by the fact that 
the affection of the child is stronger for his mother than 
for his father, so that he would prefer to live with her, and 
thinks it a hardship and cruelty to be compelled to return 
to the father. It may be accounted for on this ground 
without imputing improper influence to the mother; and 
the court is bound to account for it on this ground if it can. 
It is, however, the natural result of the course the mother 
has pursued. By her act,—her wrongful act, the court is 
bound to presume,—she deserted her husband and deprived 
him of the opportunity of gaining the affection of his child, 
and holding the position of a father towards him, for nearly 
nine years. In my judgment the welfare of the child re- 
quires that the father should now have a full opportunity 
afforded him, free from the influence of the mother, to re- 
gain the affection and respect of the child, of which he has 
been deprived. The evidence in this case shows that the 
child’s intercourse with his mother tends to contravene the 
father’s legitimate influence over the child, and render him 
unruly and disobedient. I cannot, in the exercise of the 
discretion vested in me, consent to subject him to her in- 
fluence now. Time must be given, opportunity be had, for 
the father to obtain a proper control over his child. This, 
in my judgment, he cannot do, as the evidence shows, if 
the child is allowed to visit his mother. Probably after a 
time, after he has known his father longer and better and 
when his own discretion and good sense have become 
matured and ripened, there will be no difficulty in allowing 
the boy free and unrestrained intercourse with his mother, 
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so far as is consistent with general custody in the father. 
But I am satisfied that now such intercourse would impair 
and weaken the just influence which the father ought to have, 
and prevent his gaining that respect and influence over his 
child which the welfare and happiness of the child impera- 
tively require. 

If this will cause a temporary unhappiness to the child, 
it will in the opinion of the court promote his ultimate 
welfare and happiness; and if it is hard for the mother, as 
it doubtless is, she must remember that it is the conse- 
quence and result of her own act, in depriving the father 
of his child, when he could have gained the child’s affec- 
tions and made his obedience a pleasure. 

Upon the ground, therefore, that the general custody of 
the child belongs to the father; that by the wrongful act of 
the mother in taking away the child from the father almost 
during his entire childhood, she has thereby deprived the 
father of an opportunity to gain the affection and respect 
of the child; and that the evidence abundantly proves that 
the effect of allowing the child access to the mother is to 
make him unruly, disobedient, and refractory, and induce 
him to cherish unkind feelings toward his father, and to 
prevent the father from having a full opportunity of gain- 
ing his respect and affection, I am of opinion that the wel- 
fare and happiness of the child do not require me to pass 
any order making it incumbent on the father for the present 
to allow the mother to have access to the child. 

Custody of the child therefore unconditionally rendered to 
the respondent. 

J. G. Abbott and Wilder Dwight, for the petitioner. 

Sidney Bartlett and D. Thaxter, for the respondent. 


AmericaN Mourtuat Lire Insurance Company v. CHARLES 
M. OWEN, ET AL. 

A foreign corporation, having a demand against a citizen of this State, 
may take a mortgage of its debtor's real estate to secure such demand, 
and may recover judgment and levy execution, in the same manner as 
any other mortgagee. 

Real action to foreclose a mortgage. All the defendants, 
excepting one, tiled a disclaimer, but afterwards were de- 
faulted. This defendant, Reuben R. Brown, plead nul 
disseisin. 

The plaintiffs, a corporation duly created by the legisla- 
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ture of Connecticut, claimed title under a mortgage dated 
April 17, a.p. 1852, given by Perley D. Whitmore and 
Mary P. Whitmore his wife, to secure a note of $800 given 
by them jointly to the plaintiffs. They also introduced the 
statute of Connecticut incorporating the company. 

Some objections to the validity of the note and mortgage 
being overruled, the defendant introduced Albert D. Whit- 
more, who testified that Perley D., previous to and at the 
time of the making of the mortgage, was actuary of the 
American Mutual Life Insurance Company; that he had an 
office as such, in the city of New York; and that he had no 
other business than as such actuary at the time when such 
note and mortgage were made. Upon this evidence the 
defendant claimed that the note and mortgage were abso- 
lutely void, and no action thereon could be maintained, it 
being provided by the statute incorporating the company 
that no loan should be made by the corporation to any of 
its agents or officers upon any security whatever. 

The plaintiffs objected to this evidence as not being the 
best, the records of the company being better proof of the 
fact; and the court sustained their objection and directed 
the jury to find a verdict for the plaintiffs. 

Other points being waved, the defendant contended— 

I. That the plaintiffs could not maintain this action 
because they, as a corporation, had no power to hold lands 
in this State. Corporations of this State, unless em- 
powered by their charter or our laws, cannot hold land,— 
a fortiort foreign corporations cannot, and a foreign cor- 
poration cannot sustain a real action. Rev. Stat. c. 44, § 6, 
Cutter v. Davenport, 1 Pick. 81, Portsmouth Livery Co. v. Wat- 
son, 10 Mass. 91, Story’s Conflict of Laws, 1 ed. c. 10, $$ 
424-431. At common law, a foreign corporation cannot 
be sued even in a personal action in Massachusetts. Peck- 
ham v. North Parish in Haverhill, 16 Pick. 274, McQueen v. 
Middleton Manufacturing Co. 16 Johns. 5. 

II. The evidence that P. D. Whitmore was actuary was 
competent, and the ruling of the court, that it “was not 
sufficient to go to the jury,” was erroneous. 

The opinion of the court was delivered by 

Metcar, J.—The defendant Brown denies that a foreign 
corporation can maintain a real action in this common- 
wealth. It is well settled, however, that such corporation 
may maintain an action of contract here for the recovery 
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of its dues, or an action of tort for the recovery of 
damages done to its chattels. British American Land 
Company v. Ames, 6 Met. 391, Portsmouth Livery Company v. 
Watson, 10 Mass. 91, Angell § Ames on Corp. §§ 372-376. 
And we find no decision or intimation of this court that a 
real action cannot be maintained by such corporation. 
Such action was sustained by the Circuit Court of the United 
States, in Society, etc. v. Wheeler, 2 Gallis. 105, and in Runyan 
v. Lessee of Coster, 14 Pet. 122, by the Supreme Court of 
the United States. On this point it is not necessary that 
we should, in the present case, express any further opinion 
than this: That a foreign corporation, having a demand 
against a citizen, etc., of this State, on which an action can 
be maintained here, may take a mortgage of its debtor's 
real estate to secure such demand, and may thereby acquire 
the same rights which appertain to other mortgagees; and 
that such corporation, having such demand on such citizen, 
etc., and recovering judgment thereon, may levy an execu- 
tion on its judgment debtor’s real estate, with all the 
rights of any other levying creditor. Lathrop v. Commer- 
cial Bank of Scioto, 8 Dana, 114, Lumbard y. Aldrich, 8 
N.H. 31, New York Dry Dock v. Hicks, 5 McLean, 111, 
Bard vy. Poole, 2 Keenan, 495. 

The evidence that was offered to prove that Whitmore 
was the plaintiff’s actuary was not shown to be the best 
which the case admitted, and as it was offered for the pur- 
pose of defeating a claim otherwise apparently legal and 
meritorious, we think the judge rightfully held that it was 
insufficient for that purpose. 

The other objections to the validity of the note and 
mortgage were not pressed in argument, and seem to the 
court to be untenable. 

Exceptions overruled. 


Supreme Judicial Court of New Hampshire. 


Belknap. 
ODLIN v. Gore. 
Estoppel — Notice — Verdict. 


To constitute an equitable estoppel by standing by, with- 
out objection, and witnessing a sale of land or the erection 
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of valuable buildings thereon, it is indispensable that the 
party to be concluded should have been fully apprised of 
his title, —and that the other party at the same time being 
ignorant of such adverse title, was misled by such acquies- 
cence, and induced thereby to change his position. 

For if he was not ignorant of such adverse title, or, being 
put upon inquiry and the means of knowledge within his 
reach, he fails to use reasonable diligence to ascertain the 
truth, he has no cause to complain. 

Whether he has used reasonable diligence, and whether 
the person against whom the estoppel is set up, has given 
reasonable notice of his claim, are questions for the jury. 

Where in a writ of entry there is a disclaimer as to part, 
and the general issue as to the residue, and the jury re- 
turn a verdict for the whole in favor of the demandant, he 
may have judgment for the parcel intended to be found if 
the materials for a sufficient description exist, upon centering 
a remittitur as to the residue. 


Morri.u v. LOCKE. 
Fraudulent conveyance — Burden of proof. 


This was a petition for partition of certain real estate. 

Plaintiff claimed an undivided fourth part of the disputed 
premises, by virtue of a set off on execution, in his favor 
against one Tenny Hibbard. The debt of plaintiff was ad- 
mitted to be a just debt at the time of the attachment. 
The defendant claimed the premises under and by virtue of 
a deed of warranty from Hibbard to George W. Sanders. 
It was admitted, that Hibbard was in failing circumstances 
at the time of the attachment and the delivery of the deed. 
Held, that the burthen was on the defendant to show that 
the conveyance from Hibbard to Sanders was made in good 
faith and for agood and adequate consideration; and that 
it should appear the notes surrendered by Sanders, repre- 
senting a part of the consideration of the deed, were gen- 
uine, and what they purported to be. 


Cheshire. 
LAWRENCE ET AL. v. LAWRENCE ET UX. 
Mortgage — Loss — Decree — Costs. 


On proof of the loss of a mortgage of lands to secure the 
maintenance of the mortgagee and wife, a court of equity 
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will. decree a new mortgage to be made, and with costs 
against the defendants, when the existence of such a mort- 
gage is denied by the answer. 


Coos. 


Biss v. BRAINARD. 
Taxation of costs — Witness fees. 

A party is entitled to the fees paid to his witness for 
travel and attendance, though he has been summoned and 
paid and has attended as a witness for another party in 
another cause at the same time. 

But the same party cannot tax for the travel or attend- 
ance of the same witness in several causes at the same time. 

Where the parties in two causes have made an arrange- 
ment for the attendance of a witness in both causes by pay- 
ment of his fees in one case, no fees will be allowed in the 
other case. 


Grafton. 


CARPENTER v. LANDAFF. 
Highway — Damages to land-owners — Rule. 

In estimating the damages to land-owners by a new high- 
way, the road commissioners should not deduct anything on 
account of benefits and advantages not peculiar to such 
land-owner, but which are general and shared in by the 
other land-owners in the vicinity. 


PIERCE v. Foss. 
Reforming a deed — Equity — Parties. 

A bill in equity to reform a deed of land to the wife by 
adding a provision that it should be held by her free from 
the control and interference of the husband, should make 
the husband a party. 


Winsuip v. ENFIELD. 
Witness — Ability of town — Evidence — Accident — Obstructions 
— Liability over. 
Plaintiff was a married woman when she received an in- 
jury from an alleged defect in a highway in defendant town, 
but before suit brought her husband died. Upon the trial 


she is a competent witness. 
The question as to the ability of a town to build and 
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keep in repair a given highway is to be considered by the 
proper tribunal in laying out an original highway, but their 
finding upon that point is conclusive, and remains so untii 
the highway is discontinued. 

The question of the ability of the town to keep its high- 
ways in repair cannot be raised and tried collaterally in a 
suit against such town for damages for injuries received in 
consequence of a defect in its highways. 

The statute makes towns responsible for keeping their 
highways in good repair and suitable for the travel passing 
thereon. This rule is not to be varied according to the 
wealth or poverty of the town. 

The inventory of the selectmen for a given year or the 
amount of highway taxes assessed that year by any town, 
are not competent evidence to be received and considered 
as affecting the liability of the town in an action for dam- 
ages for injuries received during the same year, from a de- 
fect in a highway therein. And if received, such evidence 
would be likely to prejudice the jury. 

Where the injuries sustained were caused in part froma 
defect in the highway, and in part from such accidents as 
could not have been prevented by ordinary care and pru- 
dence, the town would be liable. 

In case for damages caused by an alleged defect in a 
highway, if it appear that the vices of the horse or the de- 
fects in the carriage used by plaintiff contributed to the 
injury received, plaintiff, in order to recover, must not only 
show that he did not know and had no reason to suppose 
that such vices or defects existed, but that he was in no 
fault in not knowing of their existence. 

It is for the jury to find whether timber, wood, lumber, or 
other materials placed within the limits of a highway by 
any person are under the circumstances to be regarded as 
obstructions or incumbrances in such highway. 

Lumber, wood, and other materials, when placed within 
the limits of a highway in such a place or position as to be 
likely to frighten horses, may be an incumbrance to such 
highway, although entirely out of the travelled track and 
not upon any portion of the road-bed. But if it appear that 
the person placing or continuing such materials in the high- 
way was, at the time and in the performance of those acts, 
making such use of the highway as was under all the cir- 
cumstances of the case necessary and proper, they would 
not then be an incumbrance. 
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Ordinarily, where incumbrances or obstructions have been 
placed in a highway by individuals, and any one receives 
injury in consequence, the town will be liable in the first 
instance to the injured party, and may have a remedy over 
upon the party causing the obstruction. 


Ricw v. ELDREDGE, EXxecuror. 
Probate appeal — Waiver — Variance. 

Appeal from the decree, upon report of commissioners 
of insolvency, on the estate of one Osgood. After the 
appeal had been entered at the trial term of this court, 
and referred to an auditor, and continued two terms, and a 
report of an auditor made in the case, the appellee moved 
to dismiss the appeal, because the appellant had neglected 
to furnish a sufficient bond, as an indemnity for costs. This 
motion was overruled, as too late, by the judge who tried 
the case. 

Held, that this ruling was correct. The appellant, under 
cover of an affidavit used for setting aside the auditor’s 
report in the case, introduced an account against said Os- 
good, varying in amount, and in the number of items charged, 
and in other respects different from the original account 
filed, and ased before the commissioners and auditor. 

This was referred to as evidence, and relied upon in the 
trial before the jury, against the objection of appellee, in- 
stead of the certified copy of the original account filed in 
the probate office. 

Held, that this proceeding was irregular, and for this 
cause the verdict rendered in the case was set aside. 


ALDRICH v. PALMER ET AL. 
Railroads—WNegligence of land-owner and of corporation. 


Trespass against the engineer, conductor, and superintend- 
ent of the White Mountain railroad, for injury to plain- 
tiff's horse and ox, on the railroad track of said corpora- 
tion. The ox had escaped through the bars of a way lead- 
ing from plaintiff's close, to the road, through the negligence 
of plaintiff or his servants. Held, he could not recover 
for the ox. 

The horse escaped from the plaintiff's close adjoining the 
road of the corporation, through the insufficiency of the 
fence which the corporation was bound to make and main- 
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tain. It was conceded in the case that defendants were 
running their train, at the time of the accident to the horse, 
with due care and prudence. Held, therefore, that no right 
of action accrued to plaintiff against the servants of the cor- 
poration under this state of facts, and that the corporation 
should be held liable for their own negligence in not main- 
taining a sufficient fence. 


DemInG v. Foster. 
Implied warranty — Depositions taken during a trial. 


Proof of a qualified or conditional warranty on the sale 
of personal property, will not support a declaration on an 
absolute warranty. Upon the sale of a specific article then 
present and subject to examination, no warranty of its qual- 
ity or fitness for a particular use will be implied, though the 
seller is aware that it is purchased specially for such use. 

Where one express warranty is made upon a sale, no 
other will be implied. 

A party will be bound by an express warranty of quality 
distinctly made at the close of a negotiation, though he 
may in the course of the previous conversation have stated 
the truth on the same point. 

The court may order a deposition to be taken during a 
trial, and upon such notice as to time as they think reason- 
able; but they cannot dispense with the written notice re- 
quired by the statute. 


KIMBALL v. JACKMAN. 
Conditional sale — Equitable assignment — Assumpsit. 


Assumpsit to recover a balance due upon a conditional 
sale of plaintiffs colt. Plaintiff being indebted to one 
French, first pledged his colt for security to him. French, 
afterwards, with the assent of plaintiff, made a conditional 
sale of the animal to one Young, receiving payment in part 
for the colt, which was credited to plaintiff, and under the 
conditional agreement that the colt was to remain French’s 
property until the balance of his price should be paid him. 
Young afterwards sold the colt to one Tewksbury, without 
the knowledge or assent of French, or plaintiff. Tewks- 
bury sold him to defendant, who had also disposed of him, 
and received payment for him. 

Held, that after demand, this action could be maintained 
against Jackman, as the sale to Young was upon the condi- 
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tion of the precedent payment of the full price of the ani- 
mal, before any title could vest in any subsequent purchaser. 
Therefore, no perfect title was transmitted to Young, or 
the purchasers under him. 

As French subsequently to the sale to Young claimed 
and obtained the balance due to him from the plaintiff — 

Held, that plaintiff might reasonably be considered as ac- 
quiring, as assignee to French, his right of action to main- 
tain this suit. 


CrawForD v. Rosie. 
Consideration — Rescission of contract — Party a witness. 


A bond to convey land on payment of notes given for 
the price, is a good consideration for the notes. 

Though the contract may be rescinded by one party, on 
the failure or refusal of the other to comply with his agree- 
ment; yet the signer of the notes cannot by any act of his 
own, alone discharge himself from payment. A party may 
be a witness, though the adverse party may be disabled to 
testify by insanity, and the suit may be prosecuted or de- 
fended by his guardian. 


Brown v. GLINES ET UX. 
Costs in equity. 


A married woman made a mortgage of land purchased 
by her, and her husband was not a party to her deed, all 
the parties supposing her deed alone to be valid. The mort- 
gagee brought his bill in equity without asking for a correc- 
tion of the error, and before any refusal to pay the mortgage 
debt, or any doubt suggested by the mortgagees of the validity 
of the mortgage. The husband and wife at once joined in 
a new deed; and it was beld, that the plaintiff had no 
equitable claim for costs. 


Supreme Court of Pennsylvania. 


Tue PHILADELPHIA ASSOCIATION FOR THE RELIEF OF DIS- 
ABLED FIREMEN v. GEORGE Woop. 


The Act of Assembly of May 7, 1857, imposing on the agencies of 
foreign insurance — in the city of Philadelphia, the duty of pay- 
ing two per cent. on all their receipts to the Philadelphia Association for 
the Relief of Disabled Firemen, is so extraordinary in its character, of 
such very doubtful constitutional validity, so dangerous in its tendency as 
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a precedent, and so unusual in respect to the form prescribed for the en- 
forcement of its terms, that the judiciary will not enforce the bonds given 
by such agencies, for the payment of such per centum on their premiums, 
to the said Association. 


The facts in the case sufficiently appear in the opinion of the 
Court, by Lowrig, C. J. — In April, 1856, the legislature reg- 
ulated the terms on which agencies of insurance companies 
incorporated by other states or foreign governments might 
transact their business within this state, and imposed an 
annual :icense fee of $200 on such as should be established 
in Philadelphia. In January, 1857, the Royal Insurance 
Company of Liverpool conformed to the terms of the law, 
paid the license fee, and commenced business there. In 
May, 1857, a law was passed imposing on all such agencies 
in Philadelphia the duty of paying two per cent. on all 
their receipts to the Philadelphia Association for the Re- 
lief of Disabled Firemen, and requiring the payment thereof 
to be secured by bond, with a special and appropriate con- 
dition, and with proper sureties. In July, 1857, the de- 
fendant, as agent of the Royal Insurance Company, gave a 
bond with sureties, not exactly with the condition required 
by the law, but generally for the performance of every thing 
required of him by the Relief Association under the law. 
He is now sued oa this bond, his sureties not being served 
with process, and defends on the ground that the law is in- 
effectual and unconstitutional, as a means of imposing this 
duty upon him, and that the bond is void. 

We notice that the legislature does not call this burden 
upon the agencies of foreign insurance companies a tax, 
and we think it cannot properly be so called. Nor is it 
called a condition on which such agencies are to be allowed ; 
and it is not a condition, for it is totally independent of 
the license and by a different act of assembly; the license 
is complete without the law imposing this burden. It is 
simply the creation of a relation or duty that had before 
no existence, and not the regulation of an existing one. 

Such legislation is manifestly very extraordinary, and it 
is well to study all its peculiarities in order that we may 
the better estimate its soundness. 

It is a burden imposed upon agents of companies not in- 
corporated by our state. It is therefore intended to dis- 
tinguish between our own corporations and those of other 
people, so as to impose heavier burdens on the latter than 





36 Supreme Court of Pennsylvania. 


on the former. So far as this relates to corporations cre- 
ated by our sister states, it has often been doubted by our 
most eminent jurists and statesmen whether this is not for- 
bidden by the nature and spirit of our Federal Union, and 
by the Federal Constitution, 4, 2, 1, which declares that 
“ the citizens of each state shall be entitled to all the privi- 
leges and immunities of citizens in the several states.” 
We do not undertake to decide this question now, but to 
show how doubtful is the constitutionality of such distine- 
tions, we refer to many able opinions on the question pub- 
lished in connection with the cases of the Fire Department 
of New York v. Noble aad Wright, 3, E. D. Smith’s Rep. 
440, 453. 

Such legislation seems hardly consistent with the usual 
comity or political generosity, which we exercise in our re- 
lations with the citizens of sister states, or even with those 
of stranger states. We allow aliens, even those who have no 
intention to take a permanent residence here, to carry on 
every sort of lawful business on the same terms as our own 
citizens. This would seem to be a necessary result of that 
fraternal generosity which each state of the Union owes to 
every other state. No one ought to insist on that Utopian 
and impracticable cosmopolitism that would, in all cases, 
put the citizens of foreign states on an entire equality with 
our brethren. 

All will admit that our government ought to regulate the 
terms on which insurance companies of sister states may 
do business here; because this may be necessary for the 
security of our citizens dealing with them. And it is quite 
as clear that these companies ought to be taxed on their 
business here for the support of the public burdens. 

We admit also that the protection against unequal treat- 
ment in taxation, which is afforded by the principle of in- 
ternational or interstate comity, is no exclusion of ungen- 
erous legislation, but only a motive for abstinence from it. 
That motive ought to be much more powerful against legis- 
lation like this, which contains, not a mere interstate dis- 
tinction, but a distinction within the state; for it imposes 
burdens upon agents doing business in Philadelphia, and 
not upon those doing the same business in other parts of 
the state: and upon one class of business without any like 
burden upon any other class. Yet, if this is taxation, we 
do not see how we can pronounce it unconstitutional, merely 
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on the ground of inequality; for this is unavoidable; ap- 
proximate equality is all that is to be expected; and classi- 
fication is unavoidable, for different subjects of taxation 
must be reached in different forms. But it becomes very 
dangerous to the principle of equality, and may become 
very tyrannical, when very small classes, which enjoy but 
little of the support of public sympathy, are selected out 
as special subjects of taxation. 

The objection to this kind of legislation is much more 
serious; that the act of 1857 simply and arbitrarily im- 
poses upon the agents of foreign insurance companies the 
duty of paying two per cent. of the premiums received by 
them to a private corporation in Philadelphia. 

Of course, there was a good motive for this. The relief 
of disabled firemen is a purpose worthy of a society. And 
firemen contribute much to save insurance companies from 
losses. And hence it is inferred-that insurance companies 
ought to contribute to the support of those who have been 
disabled in working for their benefit. But the same argu- 
ment might be quite as effectually used as a reason for im- 
posing a burden in favor of this society, upon those who 
obtain insurances, and much more so upon those who do 
not insure at all. Therefore, since the chief characteristic 
of justice is its equality, the justice of this provision is very 
far from being apparent. An untrained and unthoughtful 
benevolence is very apt to be unjust to those interests which 
do not attract its special attention. 

This is an association for charitable purposes, it is true, 
but still, it is strictly a private corporation. No public 
officer has any official knowledge of its existence, or of its 
members, organization, or acts. It renders no account of 
its proceedings or of its funds. It is a close corporation, 
fixing its own terms of membership, and changing its or- 
ganization, but not its object, as it pleases. The imposition 
upon the defendant below, or on his principals, of the duty 
of contributing to its support, is therefore simply taking 
one man’s property and giving it to another. It is depriv- 
ing a man of his property without due process of law, even 
when it is sought to be done through the instrumentality of 
the courts, for the legislature cannot require one man to 
give his money to another, and then give him an action to 
enforce their will, and expect this to be treated as a reme- 
dy by due course of law. 
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If the legislature may command such a contribution as 
this, we are unable to ses why they may not command every 
citizen to contribute not only to this association, but to 
every charitable association; and indeed, to every man who 
spends his time and means in a charitable way. There are 
associations for all sorts of charity; why may not the legis- 
lature require us all to contribute to them all, if they may 
require this class of people to contribute to this one? We 
cannot answer this question. 

We have said this is not a tax. It does not profess to 
be. It has none of the forms of taxation in the mode of 
its collection. And if it were called a tax, it could not be 
one; for a name arbitrarily given cannot change its nature. 
A tax is an imposition for the supply of the public treasury, 
and not for the supply of individuals or private corpora- 
tions, however benevolent they may be. 

It is the legislative power that is vested in the legisla- 
ture, and of course this includes tax legislation; and this 
means the making of laws that are to furnish the measure 
of every man’s duty in support of the public burdens, and 
the means of enforcing it. Certainly it is not plain that, in 
either form or substance, this is tax legislation. If it is a 
mere requisition that one class of men shall pay their money 
to another class, it is no legislation at all. 

The old monopolies which played so important a part 
under some English monarch, and in the development of 
English liberty, were professedly grants to meritorious pub- 
lic servants (though often they were only favorites), of the 
exclusive right to trade in, or to import certain kinds of 
merchandise; and this of course gave them the profits of 
such trade, and a large control over every one who needed 
the given class of articles. Of course, it was said that, if 
people desired to prevent such profits, they could abstain 
from the use of the articles; as it is said here, if these 
agencies will not bear the imposition, they can abandon the 
business. But this answer was not satisfactory then, and 
cannot be now, for the simple reason that in neither case is 
it for the support of the public burdens, but for private 
account. 

If great public service, or great expectation of public 
service, charitable or otherwise, is to be the ground for 
justifying such grants, we know not why they should not be 
much more liberal towards firemen than this; for they are 
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continually rendering good service to the people. It is, 
perhaps, a little more important, to know and to notice that 
they are a body of great influence, and are thus likely to 
be favorites of those in power, and to have the rights of 
others overlooked when it is important to please them. 
They may come to think hereafter, if this grant be admit- 
ted to be reasonable, that it is quite as reasonable that 
they should have a grant of two or of twenty per cent. of 
the rents of all the houses in the vicinity of their respec- 
tive engine-houses, on account of the protection they give 
them. Nowadays, when it has come to be considered that 
the ancient and valued right of petition is fast giving away 
to the influence of paid borers and of private solicitation, 
when the public voice is so little heard in legislative halls, 
and so seldom expressed in legislation, and when legislative 
time and talents are invoked much more for special schemes, 
and by the private calendar, than for measures of general 
welfare, it becomes very important to watch such grants 
as this. There are very many such bodies as the firemen, 
which, if they choose to exert their influence, will find them- 
selves able to control their immediate representatives, even 
to the detriment of the public interests, and against any 
supposable public will. 

We have said that this imposition is not a condition of a 
grant to the agencies of the right to engage in the insu- 
rance business. They needed no such grant. There is a pro- 
hibition until certain terms are complied with, and then the 
license is granted. This imposition is entirely independent 
of all that, and has nothing in its form or nature that likens 
it to a condition either precedent or subsequent. It is 
simply a decree that one class of men shall pay to others 
a share of the profits of their business. 

True, the legislature might have imposed an equivalent 
tax on the business, and, when paid into the public treasury, 
might have appropriated it to this association. But would 
the legislature make such an appropriation of public funds ? 
In this case, it is quite apparent that the form of the pro- 
ceeding belongs to the very essence of the provision made 
for the public safety. The imposition on this agency 
amounts now at two, per cent., to $1,500 a year, and ten such 
agencies would give the association $15,000 a year. It is cer- 
tain it could have got nothing like this in the annual appro- 
priation bill. We are quite sure that no such bounty was 
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intended when the law was passed; for the bond to be given 
to secure the payment, and which may be the only security 
for many years, is in the penal sum of only $1,000. 

And finally, if this imposition may be properly called a 
tax, then we seriously deny the authority of the legislature 
to impose upon the courts the duties of the tax collectors, 
and especially so when the tax is for private account, and 
not for the public treasury. When they do so, this court 
or any other may reject the function, whether it comes up 
by action merely on the duty imposed, or on a bond 
given to secure the duty. The courts are not to be tax 
collectors in any form, except as a consequence of some 
dispute arising in the process of collection, where judicial 
intervention becomes necessary, or as a means of enforcing 
official duty; or where the ordinary means of collection 
have failed. Even if the ordinary municipal liens for pav- 
ing, &c., are taxes, the courts have nothing to do with them, 
though entered on their records, except to oversee the en- 
forcement of the lien if any dispute arise. 

Considering, then, that this imposition is so extraordinary 
in its character, of such very doubtful constitutional validity, 


so dangerous in its tendency as a precedent, and so unusual 

in the form of its enforcement, we must most respectfully 

decline, for the judiciary department of the government, the 

enforcement of the bond given to secure its payment. 
Judgment for the defendant. 


RECENT ENGLISH CASES. 


CHANCERY. 


Tue Emperor or Austria v. Day. 
Injunction — Suit by foreign sovereign — Prerogative regulating 
metallic and paper currency — Law of nations — Cancellation of 
notes. 

The right to regulate the coinage and paper money of a realm is not a 
mere municipal right, but a part of the sovereign prerogative recognized 
by the law of nations, and therefore protected as a legal right by the 
courts of this country. 

Monetary notes prepared and signed by K., with a view to their be- 
coming, on being sanctioned by the diet, the currency of Hungary, ordered 
to be delivered up to be cancelled at the suit of the king de facto of that 
country. 
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This was a suit in which the emperor of Austria was sole 
plaintiff. The bill prayed that Messrs. Day, lithographers 
in London, might be restrained from delivering to Louis 
Kossuth, a Hungarian exile, certain plates and monetary 
notes which they had manufactured for him, that they and 
he should pay the costs of the suit, and that the plates and 
notes might be delivered up to be destroyed. An injunc- 
tion was granted ex parte, the defendants moved to dissolve 
it, and ultimately that motion was turned into a motion for 
a decree. These notes amounted in the whole to the nomi- 
nal value of 100,000,000 florins, (with variations as to the 
sum promised, ) and bore the following words in Hungarian: 
“One Florin—This monetary note will be received in 
every Hungarian state and public pay office as one florin in 
silver, three zwanziger being one florin, and its whole 
nominal value is guaranteed by the state. In the name of 
the nation,—Kossuth, Louis.” At the bottom of each note 
were the arms of Hungary, and at the borders the amount 
payable was written in the German and Sclavonic lan- 
guages. In February, 1861, the Austrian ambassador 
requested her majesty’s government to prevent the manu- 
facture of these notes, but was informed that they could 
not interfere. Thereupon the present bill was filed. It 
alleged that the plaintiff, as king of Hungary, had the ex- 
clusive privilege of authorizing the issue in that country of 
notes for payment of money to be circulated as money, and 
also of authorizing to be affixed to documents intended to 
be published there, the royal arms of Hungary. Nearly 
the whole currency of Hungary consists of notes for one 
florin and upwards, issued by the National Bank of Austria, 
under his authority. That Messrs. Day, unless restrained, 
would deliver the notes to M. Kossuth, who intended to 
transmit them to Hungary, there, by sale of some, and 
other means, to introduce them into circulation, and to use 
the remainder for other purposes, in violation of the rights 
and prerogative of the plaintiff as king of that country, 
and, amongst other things, for the promotion of disorder and 
revolution there; and that the introduction into Hungary 
of such notes would create a spurious circulation, and 
thereby, and by other means, cause great detriment to the 
state, and to the plaintiff's subjects. M. Kossuth, a Hun- 
garian noble and advocate, affirmed by affidavit, that in April, 
1849, the diet appointed him governor-president of Hun- 
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gary, until a permanent settlement could be made, and this 
appointment had not been revoked; that the plaintiff was 
not king of Hungary de jure ; for Ferdinand V. still lived, 
and had not abdicated,—and, were Ferdinand dead, could 
not be king de jure, for by act of the diet, an. 1723, the 
heir of the last king alone can succeed him; nor was he 
king de facto, for the fundamental laws of Hungary require 
that a king de facto shall be crowned within the kingdom 
within six months from his predecessor’s death. That 
there are no royal arms of Hungary, the crown being the 
property of the nation. Every noble, as a member of the 
sacred crown, is entitled to share in those national rights 
of which the crown is symbolical; the shield of the na- 
tional emblem might be used by any one who pleased, and 
in public documents it was called regni corona, regni 
insigne. That he had no intention of introducing the 
notes into Hungary while the present dominion of force 
prevailed; but had prepared them to supply a sufficient cur- 
rency on the happening of certain changes, which, looking 
at the state of Europe and of the Austrian government, 
might possibly occur in the relations of lawful right and 
the dominion of force; and to provide an equivalent for 
notes issued by authority of the state in 1848 and 1849, 
and subsequently confiscated by plaintiffs order. He was 
anxious never to infringe the law of England. M. Vicko- 
vics, once minister of justice in Hungary, confirmed the 
foregoing evidence as to Hungarian law. Messrs. Day af- 
firmed they had been employed to make the notes by a 
merchant in Liverpool, who subsequently referred them to 
Kossuth. They did not suppose that Kossuth had no right 
to issue them. It appeared that storage had been engaged 
for the notes for three months. The plaintiff's witnesses 
affirmed as follows, under a charter dated 1841: Ferdinand 
I, Emperor of Austria and King of Hungary, gave the Na- 
tional Bank of Austria the exclusive privilege, until 1866, 
of issuing bank notes throughout his dominions. The ac- 
ceptance of its notes was not compulsory, except at the 
public treasuries. From 1817 they had circulated in Hun- 
gary, and their validity had been recognized by Hungarian 
tribunals. It might be that as to paper money in Hungary, 
which individuals were compelled to take in private trans- 
actions, the consent of the diet is necessary, but the king's 
consent is also necessary. In consequence of monetary difli- 
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culties arising out of the rebellion of 1848, the emperor issued 
an order compelling the acceptance of Austrian notes in pri- 
vate transactions in Hungary; and it might be a question of 
constitutional law whether that order has any effect in Hun- 
gary. The royal crown of Hungary, though in common 
use, cannot be affixed to documents purporting to be public, 
without the king’s authority. The Austrian bank note was 
in German, and headed “ National Bank.” 

Collier, Q. C., Giffard, Q. C., C. T. Simpson, Toulmin Smith, 
and Westlake, for M. Kossuth.—This case is not within the 
jurisdiction of the court. The right of a sovercign or a 
subject to sue in this court is confined to matters relating 
to property, to contract, fraud or confidence, on none of 
which does the plaintiff's claim rest. A sovereign cannot 
sue in respect to an affair of state,and plaintiff comes here 
to protect a prerogative right. The Nabob of Arcot v. The 
East India Co., 4 B. C. 179; Nabob of the Carnatic v. The 
East India Co., 1 Ves. Jun. 371, 2 ib. 56; Hov. Sup. 149; 
Hullett v. King of Spain, 1 Dow & Cl. 169, 7 Bligh N. 8. 
359. The latter case shows that a sovereign, though suing 
by his title, is on the footing of any other suitor. The 
King of the Two Sicilies vy. Willcox, 1 Sim. N. S. 333. The 
Duke of Brunswick v. The King of Hanover, 6 Beav. 1, 
where it was held that in a suit against a sovereign prince, 
who is also a subject, the bill must show a case rendering 
him liable to be sued as a subject. Plaintiff is not king 
of Hungary; but admitting him to be so, he has not, by the 
law of nations, the exclusive privilege of issuing paper 
money, to which the prerogative right of coinage cannot be 
said to extend; the one being a matter of credit, the other 
a guaranty that a coin shall contain a certain amount of 
metal which will give it an intrinsic value everywhere. 
Chitt. Vattel, 44. Any persons may circulate promises to 
pay; so this exclusive privilege, if it exists, must be the 
mere creature of foreign municipal law, and not cognizable 
here. Jefferys v. Boosey, 4 H. L. 815; Caldwell v. Vanvilss- 
lengen, 9 Ha. 415; Johnson v. Machielsne, 3 Camp. 45; Fol- 
liott v. Ogden, 1 H. Bl. 123; s.¢.,3 T. R. 726. [V. C— 
The suit is to protect a right asserted to be incident to the 
character of sovereign.] The argument is, that the law of 
nations does not give the right, and therefore the plaintiff 
must prove how he gets it, and that must be by foregn mu- 
nicipal law, which this court will not recognize. Besides, 
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the court will recognize the Hungarian Act of Settlement, 
for it has been recognized by treaties to which our sove- 
reign was party; and suppose the right claimed to have 
been conferred by the law of nations, it is restricted by the 
Act of Settlement; and further, if he has such right, it must 
be based on revenue laws, and no nation recognizes the 
trade or revenue laws of another. Holman v. Johnson, 1 
Cowp. 343; Story, Confl. Laws, 257; Wheaton Inter- 
national Law, 175. As to the right to use the arms of 
Hungary, any one may use them; on a public document 
they would be accompanied by the double-headed eagle of the 
house of Hapsburg Lorraine. The case cannot be brought 
within the doctrine as to trade-marks, for there has been 
no fraud, no attempt to counterfeit. The Austrian note is 
headed, “ Privileged National Bank of Austria,” in Ger- 
man, and contains an image of liberty. Kossuth’s note is 
in Hungarian, and is signed by him, and the form is dif- 
ferent. If it be a counterfeit, then it is a felony within 2 
Geo. 4,& 1 Wm. 4, ch. 66. Supposing it be a trade-mark, 
there is no property in a trade-mark. Farina v. Silverlock, 
1K. & J. 509; Blanchard v. Hill, 2 Atkins, 484; Sykes v. 
Sykes, 3 B. & C. 541; Collins Co. v. Browne, 3 K. & J. 423; 
Motley v. Downman, 3 M. & C. 14. Moreover, the court 
will not protect a foreign trade-mark, or copyright, Delandre 
v. Shaw ; Jefferys v. Boosey. If Kossuth has done wrong, 
it must be a public wrong, and as there is no damage shown, 
no action would lie, and no injunction can be granted. 
Southey v. Sherwood, 2 Mer. 435; Walcot v. Walker, 7 Ves. 2; 
Gee v. Pritchard, 2 Sw. 402; Laurence v. Smith, Jacob, 473. 
Curtis on Copyright, 150; 6 Petersd. Ab. 556, note; 
Clarke v. Freeman, 11 Beav, 112; Montague v. Dudman, 3 
Ves. Sen. 399; Macaulay v. Shackell, 1 Bligh, N. 8. 96; A. 
G. v. Sheffield Gas Co., 3 De G. M. & G. 302. Plaintiff 
must show that he has property, and then that his property 
is invaded ; but he has done neither. The plaintiff does not 
come with clean hands; he has made misstatements; he 
does not possess the exclusive privilege he claims, and the 
order which he wishes the court to assist in enforcing, his 
own evidence admits to be illegal. Pidding v. How, 8 Sim. 
471; Flavel v. Harrison, 10 Ha. 467. If plaintiff had this 
exclusive right he has assigned it, and the National Bank 
of Austria should be made a party. The wrong complained 
of is one against the laws of Hungary, and redress must 
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be sought there. The notes while in this country are harm- 
less, and after being introduced into Hungary will be value- 
less until sanctioned by the diet. They cannot affect the 
currency in plaintiff's dominions, for they will not become 
current until his rule is at end. 

Bacon, Q. C. and Wickens, for Messrs. Day. The argu- 
ments for Kossuth go in support of the other defendants. 
If the court grants this injunction, it may restrain the ex- , 
portation of religious books to countries in which the law 
forbids the use of them. 

Sir H. Cairns, Q. C.,and Cotton, in support of the motion. 
A sovereign de facto must be acknowledged in this court. 
Taylor v. Barclay, 2 Sim. 213; Rajah of Tanjore v. Secre- 
tary for India (not yet reported); Hullett v. King of Spain 
per Lord Redesdale. A sovereign may sue with all the 
sovereign rights which he possesses jure gentium. One of 
those is the jus monete, which extends to money made of 
any substance. Leather money was once used in France. 
Checks and safeguards for municipal purposes do not make 
the right less absolute. (Vid. “Du Cange, Art. Moneta 
Coriacea.”’) 

Collier, in reply. 

May 4. Stuart, V. C.—The plaintiff sues in his sove- 
reign character as king of Hungary. He asks the assist- 
ance of the court to prevent an injury of a public kind to 
what he asserts to be his legal rights. These rights he 
claims as the acknowledged possessor of the sovereign 
power in a foreign state at peace with this kingdom. It 
appears that the defendants have manufactured and pre- 
pared in this country a vast quantity of printed paper, pur- 
porting to represent public paper money of Hungary, such 
as could be lawfully issued by the sovereign power. What 
they have thus prepared is intended to be circulated at 
some future time as the public paper money of Hungary. 
This paper has been thus made and prepared not only with- 
out the license of the plaintiff, but as in exercise of some 
contemplated power hostile to that of the plaintiff, and in- 
tended to supersede it. What the court has now to decide 
is, the question whether the defendants can, by the law of 
England, be allowed to continue in possesion or to be pro- 
tected in the possession of this large quantity of printed 
paper manufactured and held by them for such a purpose; 
or whether, on the other hand, the plaintiff is entitled to 
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have the right of which he claims to be in possession pro- 
tected against the invasion of the defendants, and to have 
delivered up to him what has been thus prepared and made 
ready to be used for a purpose hostile to his existing right. 
For the defendants it has been argued that this court has 
no jurisdiction in such a case; that what is complained of 
is a public wrong not cognizable by the law of England, be- 
cause it relates merely to the public and political affairs of 
a foreign nation. The defendant's counsel have admitted 
that a foreign sovereign may have relief in this court, where 
he sues in his public character to recover public property 
within the jurisdiction of this court. But they insist that 
what is a question in this cause is not any right of property, 
but a mere public and political right, which by the constitu- 
tion of Hungary is not absolute in the sovereign, but sub- 
ject to the control and direction of the diet of that king- 
dom. Such a right, they say, is beyond the jurisdiction of 
this court. If the question related merely to an affair of 
state it would be a question, not of law, but for mere po- 
litical discussion. But the regulation of the coin and cur- 
rency of every state is a great prerogative right of the 
sovereign power. It is not a mere municipal right, or a 
mere question of municipal law, but a great public right 
recognized and protected by the law of nations. A public 
right recognized by the law of nations is a legal right, be- 
cause the law of nations is part of the common law of 
England. 

These propositions are supported by unquestionable 
authority. In the modern version of “ Blackstone’s Com- 
mentaries,” (4 Stephen’s Commentaries, 282,) it is laid down, 
and it has so always been held in our courts, that the law 
of nations, whenever any question arises which is properly 
the object of its jurisdiction, is adopted in its full extent by 
the common law of England, and held to be part of the law 
of the land. Acts of Parliament which have been from 
time to time made to enforce this universal law, or to facili- 
tate the execution of its decisions, are not considered as 
introductive of any new rule, but merely declaratory of the 
old fundamental constitution of the kingdom, without which 
it must cease to be part of the civilized world. To apply 
these acknowledged principles of the law of nations and 
law of England to the present case, it appears that the 
British Parliament, by the Act 2 Geo. 4 and 1 Wil. 4, c. 
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66, has enacted that the forgery or counterfeiting the paper 
money of any foreign sovereign or state is a felony punish- 
able by the law of England. This statute is a legislative 
recognition of the general right of the sovereign authority 
in foreign states to the assistance of the laws of this 
country to protect their rights as to the regulations of their 
paper money, as well as their coin, and to punish by the 
law of England offences against that authority. The 
friendly relations between civilized countries require for 
their safety the protection by municipal law of those exist- 
ing sovereign rights recognized by the law of nations. It 
appears from the evidence of the defendant, Kossuth him- 
self, that the present plaintiff is in possession of the supreme 
power in Hungary, and that the property now in question 
which this defendant has caused to be manufactured, in 
order at some future time to issue it as the public paper 
money of the state of Hungary, is not intended to be imme- 
diately used for that purpose, because of the existing power 
of the plaintiff. But it also appears that the paper so 
manufactured is now in the possession and power of both 
the defendants, ready to be used when the defendant Kos- 
suth shall think fit, for a purpose adverse to the existing 
right of the plaintiff. The manufactured paper in question, 
therefore, is property, which has been made for no other 
purpose, and can be used for no other purpose, except one 
hostile to the sovereign rights of the plaintiff. It is not 
property of a kind which, like warlike weapons or other 
property, may be lawfully used for other purposes; and if 
the avowed and single purpose for which this property is 
now in the hands of the defendants be a purpose hostile to 
the plaintiff’s rights, if this court were to refuse its inter- 
ference, the refusal would amount to a decision that it has 
no jurisdiction to protect the legal right of the plaintiff, a 
legal right recognized by the law of nations, and therefore 
by the law of England. But it has been said that the right 
of the plaintiff is not an absolute right, but is subject to 
the consent of the Diet of Hungary. The preregative 
rights of the Crown of England are all directly or indi- 
rectly subject to the control of Parliament, and the sovereign 
rights in most other nations are subject to some control or 
limitation, yet they are not, therefore, the less actual rights, 
and it is at the suit of the sovereign that they are to be 
protected by the law. Then it is said that the defendant 
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Kossuth contemplates the overthrow of the existing right 
of the plaintiff, and that when it is overthrown and the 
power transferred to himself, or to some other body which 
shall sanction the use of this paper as the current money of 
the kingdom of Hungary, he will then be entitled to use it, 
and therefore that this court ought not now te interfere. 
To this argument the answer is, that this court, like other 
public tribunals, can deal only with existing laws and exist- 
ing governments. Obedience to existing laws and to exist- 
ing governments, by which alone the laws can be enforced, 
is essential to the distribution of justice, and to the mainte- 
nance of civil society. Therefore, if by the existing laws 
the plaintiff has the right which he asserts, and if the 
defendants have made and have now in their possession the 
property in question, which has been made, and now is in 
their hands, for no other purpose than one hostile to the 
legal rights of the plaintiff, the legal right of the plaintiff 
ought to be protected by the interference of this court. 
This right of the plaintiff is clear on principle, unless the 
court is to abandon its protective jurisdiction. It is clear 
also upon authority. In the case of Farina v. Silverlock, 
1 K. & John., 509, an injunction was granted against a 
printer who had made and printed papers, which he had in 
his possession, merely because they might be used and were 
ready to be used in such a manner as to violate the legal 
right of the plaintiff, although they were not, in fact, actually 
used for that purpose. Foreign states at peace with this 
country have always been held entitled to the assistance ef 
the law of England to vindicate and protect their rights, and 
to punish offenders against those acknowledged public privi- 
leges recognized by the law of nations. Even the sovereign 
power under a revolutionary government, recognized for 
the time by the crown of England as an existing govern- 
ment, has had its right protected, and offenders against 
those rights punished by prosecution in the courts of Eng- 
land. The prosecution and conviction of Peltier for a libel 
on the First Consul of France proceeded on this principle. 
In earlier times Lord George Gordon was tried and, con- 
victed fora libel on the Queen of France. These rights of 
foreign princes may be for a time suppressed, and the law 
may be silent during the flagrance of rebellion and revolu- 
tion, when rights both public and private are overturned 
and destroyed during the crimes and calamities of civil war ; 
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but when, as in the present cause, the existing rights of a 
plaintiff as sovereign of Hungary are recognized by the 
Crown of England, the relief which he seeks in this case is 
for the protection of that legal right against the acts of the 
defendants. That protection can only be effectually afforded 
by the relief prayed for in this suit, and there must be a 
decree against the defendants according to the prayer of 
the bill. 

Sir H. Cairns said that, as in Hullett vy. King of Spain, 1 
Dow. & Clark, 177, the Lord Chancellor (Lord Lyndhurst) 
in the House of Lords, said, “ We will not disparage the 
dignity of the king of Spain by giving him costs,” so here 
the emperor of Austria would not ask for costs. 

It was arranged between the parties that within one 
month from the present time a day should be fixed for the 
destruction of the notes. 


CHANCERY. 


Lords Justices. 


DYKE v. TAYLOR. 
Injunction — Lease — Covenant not to assign — Bankruptcy. 


The court will not interfere by injunction to restrain the assignees of a 
lessee from parting with the lease contrary to the covenants contained 
therein, unless some irreparable damage is likely to be caused by the as- 
signment. 

This was an appeal from an order of Stuart, V. C., grant- 
ing an injunction against the defendants from assigning or 
parting with a lease. The plaintiff, Sir Percyvall Dyke, 
was the lessor and the defendants the assignees of William 
Dray, the lessee of a farm called Pedham-place farm, under 
a lease dated the 26th of April, 1856, which contained a 
covenant that “the said William Dray, his executors, 
administrators, or assigns, would not, at any time during 
the continuance of the said term, assign, underlet, or other- 
wise dispose of or part with the possession of the premises 
thereby demised, or any part thereof, to any person or 
persons whomsoever, without the consent in writing of the 
lessor;” and a proviso that “in case of any breach of any 
of the covenants therein contained, and on the tenant’s part 
to be observed and performed, or in case the said William 
Dray, his executors, administrators, or assigns, or any of 
them, should by their or his own act, default, or procure- 
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ment, whether voluntary or not, or by act of law, or by 
virtue of or under any act of Parliament, or by or through 
all or any such means, lose, be deprived of, or cease to be 
entitled to, the possession or enjoyment of the said 
premises thereby demised, or any part thereof, or the said 
term thereby granted, without the consent in writing of the 
lessor, then and thenceforth in any of the said cases it 
should be lawful for the lessor to re-enter.” William Dray 
became bankrupt in October, 1859, and the defendants were 
appointed his assignees, and took possession of the farm, 
and paid rent to the plaintiff. In August, 1860, the defend- 
ants advertised the lease for sale, on which the plaintiff 
filed his bill, alleging that the farm was within a short dis- 
tance of his residence at Lullingstone Castle, and that it 
would cause great personal annoyance to him if the farm 
were assigned to a person whom he did not approve of; 
and praying that the defendants might be restrained from 
parting with the lease. On the 13th September, Kindersley, 
V.C., granted an interim injunction, which was continued 
by Stuart, V.C. The defendants now moved, among other 
things, that the injunction might be dissolved. 

Bacon, Q.C., and E. Smith, for the appellants. 

Malins, Q.C., Southgate, and Chitty, for the respondent. 

Turner, L.J., said that, without giving any opinion on the 
question, whether the plaintiff had or had not the right to 
insist on the covenant against assigning, this was not, in his 
opinion, such a case as, upon so doubtful a question, would in- 
duce the court to interfere by injunction. There was no 
allegation of irreparable injury which might be done to the 
plaintiff by the assignees assigning; as, if the plaintiff were 
correct in his argument, such assignment would give him an 
immediate right to recover in ejectment. The only allega- 
tion on the subject of irreparable injury, or any injury at 
all, was that the demised premises were, from their size and 
otherwise, of considerable importance, and within a short 
distance of Lullingstone Castle, where the plaintiff resided ; 
and that, in granting the lease, the plaintiff was particu- 
larly desirous of guarding against the possibility of the 
tenant of the said premises not being a person of his own 
choosing; and that it would cause great personal annoyance 
to the plaintiff if the said premises should be assigned to a 
person who should not be chosen or approved by the plain- 
tiff. That was, after all, no more than might be said in 
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every case where there was a covenant not to assign. No 
landlord inserted such a covenant but for the purpose of 
securing to himself a voice in the election of the person to 
whom the lease shall be assigned. This was not, in a 
doubtful case of this description, such ground as ought to 
induce the court to interfere by injunction to restrain the 
assigning of the lease. So far, therefore, the injunction 
must be dissolved. 
K. Bruce, L.J., concurred. 


HovucarTon v. BaNKart. 

Where an order of reference is made by consent, the court will not 
interfere further by giving directions as to the mode of carrying out the 
reference. 

This was an appeal from a decision of Wood, V.C., on a 
question as to the principles on which certain farms should 
be valued. The farms, which were occupied by the plain- 
tiff, had been prejudicially affected by copper works belong- 
ing to the defendant; and in a suit for an injunction, an 
order had been taken by consent that the defendant should 
purchase the farms at a valuation, and pay damages for the 
injury done up to the time of the valuation being made. 
A valuer had been appointed by the judge, but on his enter- 
ing upon the valuation, the plaintiff insisted that he should 
take the value of the farms as they were before the damage 
had been done. The defendant objected to this, and ap- 
plied to the vice-chancellor for a direction that the valua- 
tion should be according to their existing state. The vice- 
chancellor doubted whether he could give any such direction 
in a consent order, but ultimately gave the direction applied 
for, from which decision the plaintiff appealed. 

The lords justices considered that as the order had been 
made by consent, and as at the time of making the order 
the question of the mode of valuation had not been raised, 
the court could not now interfere with the discretion of the 
arbitrator, and ordered the direction of the vice-chancellor 
to be struck out. 


Master of the Rolls. 
JONES v. SHEPHERD. 
Practice— Interpleader suit — Affidavit of no collusion. 


The rule which requires, in interpleader suits, that an 
affidavit of no collusion should be annexed to the bill, does 
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not mean that such affidavit must be fastened to the bill, 
but it is sufficient if it is filed together with the bill at the 
same time. 

Demurrer to a bill, on the ground that the affidavit was 
not fastened to the bill, overruled with costs. 


Cooke v. WILTON. 
Mortgage — Legal estate — Judgment creditor — Notice. 


If a person pays off an equitable mortgage by deposit of 
title deeds, accompanied by a memorandum of agreement 
to execute a legal mortgage when required, and takes an 
assignment of the debt and possession of the deeds, and 
subsequently (without notice of a judgment recovered 
against the mortgagor, and duly registered after the date of 
the equitable mortgage) obtains a conveyance of the legal 
estate in pursuance of the memorandum, he may use such 
legal estate to cover not only the amount advanced at the 
time of the deposit, but all further advances made on the 
security of the same property bona fide, and without notice 
of the judgment. 

The legal estate, when obtained, relates back to the date 
of the original equitable mortgage. 


V. C. Kindersley. 


Tue New Brunswick aND CanapDa RalLway AnD Lanp Co. 
v. MUGGERIDGE. 
Specifie performance — Public company — Prospectus — Misrepre- 
sentation — Application to take shares. 

M. seeing a prospectus of a railway and land company 
setting forth numerous details whereby the advantages and 
capabilities appeared, his brother, being a director, signs a 
printed form of application for shares, such form being a 
part of the prospectus, and pays the required deposit and 
obtains the receipt. The full number applied for not 
being allotted, M. receives back the difference on the de- 
posit. The articles of association are then forwarded to 
him for signature, and applications made to him that he may 
exchange his warrants for scrip; but, the shares having 
fallen in the market, he returns no answer to such applica- 
tion, nor does he pay two calls of which due notice is sent 
to him. An action is then brought against him, and on a 
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special case it is decided that he is not a shareholder under 
the provisions of the joint stock companies act of 1856. 
A motion having been made to rectify the register by 
striking M.’s name off the list of shareholders, and that 
motion standing over to abide the result of the trial, a bill 
is filed for specific performance of the contract to take 
shares. A plea is put in to that bill, but overrruled; and 
it is held that the application to take shares in a joint stock 
company is a contract which this court will enforce, this not 
being the case of an ordinary partnership. The suit then 
comes on at the hearing. 

Held, that inasmuch as the prospectus upon which the 
application was made contained several serious misrepre- 
sentations, the bill must be dismissed; but, inasmuch as the 
defendant acted without due caution, did not repudiate 
until the shares fell, and even then did not communicate his 
repudiation, — without costs. 

Semble — Persons putting forward a prospectus holding 
out strong inducements to the public to take shares ina 
company, are bound not only to state the advantages with 
scrupulous accuracy, but also to omit nothing the effect of 
which may be to alter the extent of those advantages. 


Lord Chancellor. 


Bock v. GoRRISSEN. 
Lien — Principal and agent. 


Semble— A general lien cannot be claimed according to 
the law of principal and agent. It arises only from dealing 
in a particular trade or line of business in which the exist- 
ence of a general lien is established. 

G., a firm of London factors and merchants, were agents 
of L., a Hamburg firm. G. purchased bonds for L., to be 
held at L.’s disposal, and drew bills upon L. to balance 
the transaction. In reply to a letter advising these drafts, 
L. requested G. to keep the bonds in safe custody, and to 
give L. the numbers of the same until the bills were 
honored. After the bills were duly honored G. stopped 
payment. 

Held, that G. had no lien upon the bonds for a general 
balance. 
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Queen’s Bench. 


Dixon v. Fawcvs. 
Trade-mark — Innocent user — Pleading. 


A declaration alleged that the plaintiff was employed by the defendant to 
make certain articles, and that the defendant fraudulently directed the 
plaintiff to place on each of the said articles a mark, which was the trade 
mark of one R.; and that the defendant did so innocently, and was 
thereby subjected to a chancery suit at the suit of R., which he had to 

ay a bon sum to compromise. 

Held, that as this suit could have been prosecuted by R. successfully for an 
injunction and an account, the declaration showed a good cause of 
action. 


The declaration alleged that the plaintiff was a manufac- 
turer of firebricks, and that the plaintiff agreed with the 
defendant to make, sell, and deliver to the defendant a 
quantity of firebricks, to be marked in such manner as the 
defendant should direct; that after the making of the said 
agreement the defendant wrongfully, deceitfully, and 
injuriously, and contrary to his duty in that behalf, directed 
a portion of the said firebricks to be marked with the name 
“ Ramsay,” he the defendant then well-knowing, as the fact 
was, that one G. K. Ramsay, before and at the time of the 
committing of the wrongful acts herein-mentioned, had been 
and was a manufacturer of firebricks, and exercised and car- 
ried on the business of manufacturing firebricks, and had been 
and was accustomed to manufacture and sell firebricks marked 
with the name “ Ramsay,” in order to indicate that such fire- 
bricks were manufactured by the said G. K. Ramsay, and 
also to distinguish the said firebricks from firebricks manu- 
factured and sold by other persons; that at the time when 
the defendant directed the plaintiff to mark in manner 
aforesaid the firebricks so to be manufactured, sold, and 
delivered by the plaintiff as aforesaid, the defendant well 
knew that such firebricks when so marked would conterfeit, 
imitate, and resemble, firebricks manufactured, marked, and 
sold by the same G. K. Ramsay, and that the plaintiff, by 
manufacturing, marking, selling, and delivering the same to 
the defendant, would render himself liable to have legal 
proceedings commenced, taken, and prosecuted against him, 
for so manufacturing, marking, and selling such firebricks, 
and also to have the said G. K. Ramsay obtain an injunc- 
tion against the manufacturing, selling, and delivering by 
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the plaintiff, of such firebricks, and also liable to pay the 
amount of such damages as should be assessed in the action 
aforesaid to the said G. K. Ramsay; and the defendant 
wrongfully and fraudulently intended that the said firebricks 
which the defendant so directed the plaintiff to manufactare, 
&c., as aforesaid, should in fact, when delivered, counterfeit, 
imitate, and resemble firebricks so manufactured, &c., by 
the said G. K. Ramsay as aforesaid, so that the defendant 
might be enabled wrongfully and fraudulently to sell such 
firebricks as and for firebricks manufactured by the said G. 
K. Ramsay; and the plaintiff, being ignorant of the said 
manufacture and sale of firebricks by the said G. K. 
Ramsay, and also being ignorant that the said G. K. 
Ramsay had manufactured, &c. firebricks in manner afore- 
said, and also being ignorant that such manufacturing, 
marking, selling, and delivery would be wrongful, and would 
render him liable to such legal proceedings, and to pay such 
damages as aforesaid, did, in pursuance of and in accord- 
ance with the direction of the defendant, manufacture large 
quantities of firebricks, and mark them with the word 
“Ramsay;” and that such firebricks being so marked did 
counterfeit, imitate, and resemble the firebricks manufac- 
tured by the said G. K. Ramsay; and the plaintiff being so 
ignorant as aforesaid, did sell and deliver such firebricks to 
the defendant, by reason whereof and by reason of the 
plaintiff acting in manner aforesaid at the request and by 
the direction of the defendant, and not otherwise, he, the 
plaintiff, became and was liable to have legal proceedings 
commenced and taken against him, and to have damages 
recovered against him by the said G. K. Ramsay, and also 
to have an injunction obtained by the said G. K. Ramsay 
against the manufacturing, &c., by him, the plaintiff, of such 
firebricks so marked as aforesaid; and the plaintiff further 
says that afterwards and after he had delivered divers of 
the said firebricks so by him the plaintiff manufactured and 
marked as aforesaid, and whilst he had in his possession 
divers others of the said firebricks so manufactured and 
marked as aforesaid, the said G. K. Ramsay filed his bill 
of complaint in the High Court of Chancery, praying tliat 
the plaintiff might be restrained by the perpetual injunc- 
tion, and in the mean time by the order and injunction of 
the said Court of Chancery, from stamping or marking, or 
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causing or allowing to be stamped or marked, any firebricks 
manufactured by or for him, the plaintiff, with the name or 
mark “ Ramsay,” or with any other name or mark so con- 
trived or expressed as by colorable imitation or otherwise 
to represent the firebricks manufactured by the plaintiff to 
be the same as those manufactured by the said G. K. 
Ramsay, and also from selling or offering for sale or pro- 
curing to be sold or otherwise parting or disposing of any 
firebricks heretofore manufactured by or for him the plain- 
tiff, and stamped or marked with the said name or mark 
“Ramsay,” or with any such other name or mark as afor- 
said; and also that an account might be taken of all. fire- 
bricks theretofore manufactured and sold by the plaintiff 
with the said name or mark “Ramsay” stamped thereon, 
and of the gains and profits made thereby by the plaintiff; 
and that the plaintiff might be decreed to pay to the said 
G. K. Ramsay the amount of such gains and profits; and 
the plaintiff further says that thereupon and in order to 
obtain a settlement and compromise of the claim of the 
said G. K. Ramsay against him, the plaintiff, for such gains 
and profits as aforesaid, and to satisfy the claim of the 
said G. K. Ramsay for his costs and expenses in the said 
suit, the plaintiff was compelled to pay, aud did pay, to the 
said G. K. Ramsay, a large sum of money, to wit, £160, 
and the plaintiff was also compelled to pay, and did pay 
divers sums of money for and in payment and satisfaction 
of the costs and charges of the plaintiff in and about his 
necessary defence in the said suit, amounting in the whole 
to, &e. 

Demurrer to the declaration. 

Manisty, Q.C. (T. E. Chitty with him), for the defendant, 
contended that the declaration was bad. The plaintiff in 
this action must be assumed to be entirely innocent of all 
fraud whatsoever; he was, therefore, in no way liable to 
Ramsay. There is no property in trade-marks, and no remedy 
against a person who uses but does not act fraudulently. 
There was no liability on the part of the plaintiff to pay 
anything to Ramsay, and for that which was paid by him in 
his own wrong, the defendant cannot be made liable. 

Hindmarsh, for the plaintiff, was stopped by the court. 

The following cases were referred to: Crawshay v. 
Thompson, 4 M. & G. 357; Perry v. Truefit, 6 Beav. 661; 
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Millington v. Fox, 3 My. & Cr. 338; Blofield v. Payne, 4 B. 
& Ad. 410; Farina v. Silverlock,6 De G. M. & G. 214, 6 
W. R. 50; Blanchard v. Hill, 2 Atk. 484; Maldon v. Tyson, 
11 Q. B. 292; Collins v. Cave,4 Hurl. & N. 225; 7 W. R. 
493; 8 W. R. 586; Collen v. Wright, 1 E. & B. 301; 6 
W. R. 123. 

Crompton, J.—I am of opinion that our judgment must 
be for the plaintiff. There is distinct . authority that 
under the circumstances disclosed in this declaration, a suit 
in chancery could be successfully prosecuted for an injunc- 
tion and an account. That was so held in the case of Mil- 
lington v. Fox, which has been referred to, and that case 
has not been overruled. Even in the case of Farina v. Sil- 
verlock, which has been relied on by Mr. Manisty, the lord 
chancellor said that he would restrain the use of the trade- 
mark if it could be made out that there was an infringe- 
ment of the plaintiff's right. That case, therefore, in no 
way conflicts with the former decision, and the plaintiff is 
clearly entitled to our judgment. 

Hitt, J—Iam of the same opinion. The defendant is 
alleged in this declaration to have acted fraudulently and 
with a fraudulent intent, the plaintiff to have acted alto- 
gether innocently. It is clear that if the facts alleged be 
true, as they must be taken to be, the plaintiff is entitled 
to recover damages in this action. The case of Millington 
v. For, which has not been overruled, is a direct authority 
that a person acting innocently is liable in a court of equity 
to an injunction from using another person’s trade-mark, and 
to anaccount. And the case of Farina v. Silverlock appears 
to me to support the same view. There was in that case no 
allegation in the bill that the defendant had acted fraud- 
ulently, yet the vice-chancellor granted the injunction, and 
the lord chancellor, though he differed from the vice-chan- 
cellor in some respects, said distinctly that if the plaintiff's 
right were infringed, he would stop anybody from selling 
the label then in dispute. 

Judgment for the plaintiff. 
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Toe Practice 1x Courts or Justice iN ENGLAND AND THE 
Unrtep States. By Conway Ronryson. Vol. 4. As to Pleadings 
in Personal Actions, treating particularly of Declarations, and giving 
forms thereof. Richmond: O. Morris, West, & Johnson. 1860. 
Washington City: F. Taylor, &e. pp. 965. 

This is the fourth and largest volume of the very valuable work of Mr. 
Conway Robinson, formerly of Richmond, but now of Washington, on 
“ Practice in the Courts of Justice in England and the United States.” 
And we take great pleasure in commending it to the profession. We 
have already noticed the work, as the preceding volumes have appeared, 
in this journal. And the favorable opinion of it heretofore expressed is 
confirmed and strengthened as it progresses towards completion. We 
repeat what we have before said: the title “ Practice” does not convey an 
adequate or right idea of what this work is. That term, from its use by 
previous writers, has obtained a restricted and limited s‘gnification, which 
makes its inapplicable, or certainly inadequate, to this treatise of Mr. 
Robinson. We confess we do not know what better brief and general 
term to give it. But this word carries the mind at once to books of forms 
and modes of process, and the routine of courts in banc or at Nisi Prius, 
and is associated with authors familiar with daily practice in courts of 
justice, rather than with the theory and science of jurisprudence. Such 

ks, especially in the United States, must be local, as the practice and 
pleadings in the several States are by no means uniform. A work in this 
sense, on the “ Practice in Courts of Justice in the United States and 

England,” would not be practicable, as it must necessarily be too general 

to be useful, or too specific to be anything but local. 

Far different from such a work are these four elaborate volumes of Mr. 
Robinson. In applying to them the title practice, he uses it in its very 
broadest and highest sense. The idea seems to be this: Taking the 
ordinary transactions, whether of contracts or torts, of which the law takes 
cognizance, as between man and man, to discuss the laws under and 
the forum in which the rights of parties are to be settled; what those 
rights are, and how they are to be enforced. Here is a given transaction. 
What are the rights of the parties under it? ‘The natural and logical 
course of inquiry is, first, What laws settle these rights, and under what 
laws must they be enforced? This brings us at once to the examination 
of the conflict of laws, as affecting rights and remedies. As these depend 
on the place of the transaction and parties, it is certainly not forced order 
to connect with it the time of such transaction. Accordingly, we find Mr. 
Robinson devotes the first volume of his work, embracing some 677 pages, 
to a precise, concise, able, and full discussion of “ the place and time of a 
transaction or proceeding, treating chiefly of the Conflict of Laws and the 
Statute of Limitations.” It embraces an elaborate and accurate treatise 
on both these subjects, in which all the principal cases, English and 
American, are cited and examined, and the principles of law eliminated 
and stated with admirable truth and brevity, and with all the established 
qualifications and distinctions. Here are considered, with complete and 
practical fulness, the conflict of laws of different States and countries, as 
affecting fugitives from justice, slaves escaping from States or countries 
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where slavery exists to those where it does not,—administrators, guardians, 

trustees, aliens, alien enemies, assignees, and corporations, as well as 
the effect of such conflict upon all contracts,—marriage and divorce, the 
estates of decedents, and the effect and proof of* judicial acts and decrees 
of one county in another. This comprises nearly 400 pages. 

The remaining 250 pages are devoted to the time of a transaction or 
proceeding. Here are examined how far and when transactions or pro- 
ceedings on Sunday, or holidays, established or recognized by law or cus- 
tom are invalid; how time is to be computed, and more especially the 
statute of limitations, with all its qualifications and avoidances. We know 
of no volume where the principles of law upon all these subjects are 
better stated, or the cases better collected and examined, and more ready 
for use to the practitioner than here. Such a volume, however essential to 
every lawyer in practice, is very far from our idea of a work on practice. 

The first volume of Mr. Robinson having thus exhausted the con- 
sideration of the place and time of a transaction, the second is wholly 
— with the rights of parties under the various transactions of 
which the law takes notice. Its subject is “The Subject Matter 
of Personal Actions; in other words, the Right of Action.” It is 
a volume of 770 pages, of which the first 129 are taken up with an 
excellent treatise on Sealed Instruments, commencing with the inquiry, 
What is a sealed instrument ? followed by a discussion of what delivery 
is necessary to give it validity; what is deemed part of it; the effect of 
alterations; whether any consideration is necessary, and with fulness, 
what rights of action grow out of it, as well as out of judgments and 
decrees. 

The next 170 pages are devoted to the right of action on Bills of 
Exchange, Promissory Notes, and other unsealed instruments. The right 
of action on promises generally, express or implied, occupies the next 187 
pages. About 50 pages are given to rights of action against bailees, and 
the balance of the volume to rights of action against wrong-doers of all 
descriptions, including a discussion of the liability of defendants for acts of 
their servants, agents, or contractors. We do not know any work where 
the practising lawyer will find more ready and accurate information upon 
the subjects embraced in it. The uniform aim of Mr. Robinson is to state 
with brevity and precision what the law is, and the authorities, early and 
recent, which ices and illustrate it. These last are subjected to careful 
scrutiny, analysis, and comparison, and are very rarely cited at second 
hand. These characteristics make not only this, but all the volumes 
invaluable at the hand of the busy lawyer. 

The place and time of a transaction or proceeding, and the rights of 
action growing out of it, having been fully considered, the next inquiry, in 
the excellent arrangement of Mr. Robinson, is, Who may enforce, and 
against whom may be enforced, the rights of action thus created, and in 
what mode they may be enforced or resisted ? Hence the third volume 
treats of “ Personal Actions, with respect to the parties who may sue and 
be sued ; the form of Action, and the frame of the Pleadings.” We have 
not space to give even an analysis of the contents of this volume. There 
are three hundred and fifty-five pages devoted to a full, discriminating, 
and learned discussion of the parties to actions. Ranging this subject 
under eight titles and numerous chapters, the author considers who are 
proper parties, plaintiff and defendant, in actions ordinarily; in the case of 
principal and agent; partners, copartners, joint tenants and tenants in 

common ; husband and wife ; infancy and insanity; executors, guardians, 
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and other fiduciaries; assignees in bankruptcy and insolvency ; bodies 
politic and corporations ; in joint and several actions, and in cases where 
the same party is obligee and obligor, or the personal representative of 
one of them. The work is so arranged as to enable one to turn with 
great facility to the title and chapter where any information sought on 
these subjects should be, and he will very rarely fail of finding what he 
seeks, and in a form which will leave no difficulty in its application. 

The remaining four titles of this volume, and the vale of the fourth, 
whose title stands at the head of this notice, are devoted to the forms of 
action and pleading. The former treats of the various forms of action 
under which the different rights of parties must be enforced, and what are 
the requisites, general and special, of a declaration. 

The fourth volume is a continuation, more in detail, of the latter part 
of the third, although complete in itself. It treats entirely of declarations 
in the various forms of action, both in contract and tort. Its plan is to 
give first a statement, more or less brief, of the requisites or peculiarity of 
the declaration, proper to the form of action under consideration, with the 
authorities applicable to it, and then a form of such declaration. These 
yrecedents are uniformly, or mostly, taken from the reports of cases, 
English and American, or the records of courts. The whole volume has 
been prepared with much labor and great care, and is worthy to succeed 
its predecessors. We know of no work, English or American, which is 
better adapted to its purpose as a book of pleading and precedents, and 
where the two are better arranged or more’ judiciously mingled. In pre- 
paring it, Mr. Robinson has been guided by the principle which in his 
preface he says has influenced the legislators and judges, English and 
American, of the present time. “In modern times,” he says, “ it has been 
the aim of legislators and judges to get rid, on the one hand, of what 
experience proved to be productive of inconvenience, and to retain, on the 
other, all that was truly valuable.” This is the only general work we are 
aware of, which, without adopting any statute system, illustrates this 
modern and useful improvement in pleading. The London Law Magazine 
and Law Review for February says of it: “ It contains an ample selec- 
tion of forms which may be made available by the modern English 
pleader.” This is equally true of it in respect to the United States. And 
we take great pleasure in concurring with the same review when it further 
says: “Mr. Robinson shows great knowledge of the best precedents of 
English books, and the principles of law upon which pleading is based ; 
and practitioners would not find it difficult to discover for themselves how 
far they could apply this work in their daily avocations.” It is a work of 
general, and not mere local utility. And it is all the more so, that it is 
constructed in the just spirit of modern pleading, without being hampered 
by the extremes of recent or local reform, or the conservatism of ancient 
abuses and fictions, subtleties or verbosities. We commend it to the pro- 
fession as a most valuable work, and would be glad, if our space allowed, 
to give a full analysis of its contents. It is limited to doclepetions and 
bills of particulars, —the extent to which it treats of them, in nearly a 
thousand pages, making it necessary to reserve all the subsequent plead- 
ings for a fifth volume, on which Mr. Robinson is now engaged. 

Each of these volumes has a full and complete index, and table of cases 
cited, so that each may be used separately, although the four make a con- 
nected work. Together, they discuss in logical order, as we have seen, 
first, the place of a transaction or proceeding, or the laws which fix and 
determine the rights growing out of it; second, the time of such transac- 
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tion and its effects upon such rights; third, what those rights are, or the 
circumstances of a transaction; fourth, who are the parties by whom or 
against whom such rights may be enforced ; fifth, the form of action in 
which they are to be enforced ; sixth, the mode of declaring or setting 
forth such rights; and seventhly, in the volume to come, the mode of avail- 
ing of and setting forth a defence to such alleged rights. We cannot 
better close our notice of the whole work than with an extract from the 
review of it in the London Law Magazine, to which we have already 
referred. “ We have spoken hitherto of these volumes only of Mr. Robin- 
son which relate to pleading, viz: part of the third and the fourth volumes, 
but we would also desire to draw the English reader’s attention to the 
other volumes. The title of the work is ‘ The Practice in Courts of Jus- 
tice in England and the United States,’ and its scope is much larger than 
what is embraced in ordinary ‘ books of practice.’ It is not a mere digest 
of cases, nor does it consist of mere instruction for carrying on a suit; but 
it contains a body of law, invaluable both in the amount of matter which 
it contains, and the manner of its arrangement. It will be found always 
useful to a member of a liberal profession, if he follow it in a liberal spirit, 
to have the opportunity of comparing the results of systems other than his 
own, and to see a subject treated in an original method. We cannot 
pretend to review here all the volumes of Mr. Robinson’s work, but we 
will briefly indicate the contents, that our readers may be able to judge to 
some extent of its character. . . . There is yet one more volume to 
follow in completion, we presume, of this important work, which has been 
both conceived and executed in a comprehensive spirit, deserving of 
recognition in England.” A 

In this favorable view of the Law Magazine, we happen incidentally to 
know that several of the English judges and jurists concur, and we doubt 
not the time is not distant when this completed work of Mr. Robinson will 
secure, both in England and America, the recognition to which its impor- 
tance, its utility, and ability so richly entitle it. 


Crown Cases ResErvED FoR CoNnsIDERATION, and Decided by the 
Judges of England; with a Selection of Cases and Notes of Cases 
relating to Indictable Offences, argued and determined in the Court of 
Queen’s Bench and the Courts of Error. By Tuomas Bet. From 
Michaelmas Term, 1858, to Michaelmas Term, 1860. London: V.& R. 
Stevens & Sons; H. Sweet, and W. Maxwell. 8vo, pp. 334. 


Since the “ books of reports” have increased from a moderate thicket to 
an overgrown forest, a volume of decisions adjudged by a court of the last 
resort, whose judgment puts an end to further question, is of superior 
value to the profession. Of all the reports of the Crown Cases Reserved, 
none are more truly valuable than those of the late Mr. Bell. This 
superiority must be ascribed partly to the extraordinary learning and 
talent of the judges, and partly to the accuracy and agreeable style of the 
reporter. 

In Regina v. Bennett, p. 1, the defendant was convicted of manslaughter. 
it appeared that the defendant was a person who made fireworks contrary 
to the statute. He kept a quantity of combustibles at his house for the 
purpose of his business as a maker of fireworks; and during his absence, 
through the negligence of his servants, a fire broke out amongst such 
combustibles, and a rocket becoming thereby ignited flew across the street, 
and setting fire to a house opposite caused the death of a person therein. 
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Held, that the conviction was wrong, as the death was not occasioned by 
the unlawful act of the defendant, but by the negligence of his servants. 

The general rule has been aflirmed, that dying declarations are only ad- 
missible in evidence where the death of the deceased is the subject of the 
charge, and the circumstances of the death the subject of the dying 
declaration. Therefore, on an indictment for feloniously using certain 
instruments upon the person of a woman with intent to procure a mis- 
carriage, the dying declaration of the woman was held inadmissible. 
Regina v Hind, p. 253. Poxrock, C. B., who delivered the judgment of 
the court, said: “ Speaking for myself, 1 must say that the reception of 
this kind of evidence is clearly an anomalous exception in the law of 
England, which I think ought not te be extended.” 

In Regina vy. Pierce, p. 235, the prisoners were convicted of feloniously 
stealing certain property. The judges who presided at the trial made an 
order directing that property found in the ma of one of the 
prisoners, not part of the property stolen, should be disposed of in a par- 
ticular manner. Held, that the order was bad, as a judge has no power, 
either at common law or by statute, to direct the disposal of chattels in 
the possession of a convicted felon, not belonging to the prosecutor. See 
Commonwealth v. Boudrie, 4 Gray, 418. 

Where a person finds lost property and appropriates it to his own use, 
it is necessary, in order to convict him of larceny, that the jury should 
find that at the time he took possession of the property he knew or had 
the means of knowing who the owner was, and took possession of it with 
the felonious intent to appropriate it to his own use. Regina v. Christo- 
pher, p. 27, affirming the leading case of Regina v. Thurborn, 1 Denison, 
387, in which case Parke, B. said: “ It cannot, indeed, be doubted that if 
at this day the punishment of death was assigned to larceny and usually 
carried into effect, the appropriation of lost goods would never have been 
held to constitute that offence.” 

It seems from the case of Regina v. Westley, p. 193, that when the 
title of a statute is not correctly set out in an indictment, but is so de- 
scribed as to enable the court to know with certainty what statute is re- 
ferred to, no objection to the indictment on account of the variance would 
now be sustained. In this case the time when two of the statutes were 
passed was inaccurately described, and although the indictment purported 
to set out the titles of the statutes in haec verba, it inaccurately described 
the title of one of them. It was held that it was competent for the judge 
at the trial to amend the indictment by striking out the words stating such 
time. It may here be remarked that great doubts exist as to the 
pany of allowing amendments in criminal cases. But it should be 
norae in mind that the object of the statutes, which authorize amend- 
ments in criminal proceedings, is to render punishment more certain, by 
neutralizing the effect of trivial variances which have constantly protected 
the wrong-doer. So long as the least rational doubt exists respecting the 
guilt of a prisoner, it is only fair that the ample shield of justice should 
screen him from injury; that juries should weigh with jealousy the 
evidence against him ; and that judges should see most clearly that the 
act with which he is charged is an offence against the law. But when 
courts of justice go further than this,and permit the law to be defeated by 
technical errors, which cannot by possibility mislead a defendant, and 
which have nothing to do with the substantial merits of the case, they 
take the most effectual means of rendering the administration of the 
criminal law a fitting subject for contempt and ridicule. 
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“ Laxity of pleading ought not to be encouraged.” Per Cockxrurn, 
C. J., in Regina v. Webster, p. 157. For it is laid down, that an indict- 
ment ought to be certain to every intent, and without any intendment to 
the contrary. Cro. Eliz. 490. The charge must be sufficiently explicit to 
support itself; there is no latitude of intention to include anything more 
than is charged. 2 Burr. 1127. 

An American edition of this volume, and of the volumes of Dearsly, and 
of Dearsly and Bell, of which it is a continuation, with concise and accurate 
notes, would be of great service to every one engaged in the administration 
of the criminal law. In an article on Metcalf’s very excellent edition of 
Yelverton, in the North American Review for January, 1823, p. 198, the 
writer says: “We can now do very well without the modern English 
reports and elementary treatises. The former contain, at present, hardly 
anything but decisions on local statutes, or trifling distinctions from old 
cases.” With this remark of the reviewer we entirely disagree, but heartily 
concur when he continues: “It seems to be the object of the English 
judges of the present day, both in the courts of law and equity, to avoid 
deciding anything but the case in judgment.” It is matter of regret that 
this observation is not true of some of our American judges. H. 
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Name of Insolvent. Residence. of Proceedings! Name of Judge. 
| | 1860. | Returned by 

Abbott, Benjamin F. Boston, Mar. 23, | Isaac Ames. 
Alexander, John P. (1) Milford, i, 5, | Heury Chapin. 
Allen Edmund Fairhaven, | Feb. 14, | Edmund H. Bennett. 
Andrew, John | Dorchester, Mar. 12, | George White. 
Babbitt, William C. (2) Boston, “ 4, | Isaac Ames. 
Bartlett, John W. Worcester, ye 25, | Henry Chapin. 
Bates, James A. (3) Eust Bridgewater, | Feb. 4, | Wm. H. Wood. 
Belcher, Lewis W. Foxborough, Mar. 25, | George White. 
Bent, Levi B. Lynn, “ 23, | George F. Choate. 
Beverly Rubber Co. | Beverly, 6 20, | “ 
Billman, John Boston, | 6 25, | Isaac Ames. 
Black, James D. Danvers, « 7, | George F. Choate. 
Bosworth, J.C. (3) East Bridgewater, | Feb. 4, | Wm. H. Wood. 
Briggs, Wheaton Attleborough, Jan. 17, | Edmund H. Bennett. 
Brown, George, Jr. (4) Sutton, | Mar. 13, | Henry Chapin. 
Bullard, E. Thompson Medway, “ 14, | George White. 
Burbank, Wm. P. (1) | Milford, bad 5, | Henry Chapin. 
Champion Samuel | West Roxbury, | “ 15, | George White. 
Chapman, Nathan, Jr. | Provincetown, | Feb. ll, | J. M. Day. 
Chase, Wm. M. (5) Boston, | Mar. 5, | Isaac Ames. 
Clapp, Isaac Malden, ; = 19, | Wm. A. Richardson. 
Cook, James M. Newton, bet 4, ” 
Cotton, John W. (6) Natick, “ %, “ 


Attleborough, 21, | Edmund H. Bennett. 
Attleborough, | Mar. 25, © 
Newburyport, w 15, | George F. Choate. 
Attleborough, | Feb. 24, | Edmund H. Bennett. 


Daggett, Handel N. 
Daggett Manufact’g Co. 
Davenport, Charles W. 
Draper, Josiah 


Dudley, oe G. Boston, Mar 7, | Isaac Ames. 
Duncan, Archibald Boston, sd 23, “ 
Durgin, Hiram P. (7) Natick, « 16, | Wm. A. Richardson. 





















Name of Insolvent. 


Eaton, A. M. 
Eldridge, Julius A. 
Ellison, Samuel 

Fales, Warren M.(2) 
Fiske, William B. 
Fowle, Henry D. 
Fowle, Jeduthun 
Fredson, Wm. H. 
French, Asa P. 

Gibbs, William L. B, (8) 
Hayes, Shawanton B. (7) 
Hood, Allen G. 
Horne, Charles E. 
Hunt, Irving, 8. (9) 
Jacobs, Pincus, 
James, George (9) 
Jenney, William P. (8) 
Jordan, Alexander 8. 
Kelley, Patrick 
Langley, John D. 
Lewis, Joseph 

Lockey, John 8. 
Lyford, George H. 
Marsh, Charles 
Maxfield, Charles P. (10) 
Monroe, James 

Moore, David M. (6) 
Munroe, Charles 
Partridge, Horace 
Peard, Robert 

Pease, Charles R. 
Pierce, John F. 


Richardson, Nathaniel A. 


Richardsoa, William 
Sawyer, Stephen P. 
Shorey, John C. (5) 
Sproul, Andrew 
Stevens, Charles K. (11) 
Stevens, J. Horace (11) 
Stevens, Luther E. (11) 
Symonds, John H. 
Taber, Benj. T. 
Tarleton, Stephen B. 
Thacher, Albert D. (12) 
Thacher, Isaac (12) 
Tibbetts, Horace 
Tirrell, George A. 
Tripp, Benjamin (10) 
Underwood, Sylvester T. 
Waldron, Joseph B. 
Wales Varanes 
Watson, Albert 
Welch, George A. 
Weston, Samuel C. 
Willis, Wm. H. 
Woodbury, Asa (4) 
Wyeth, Nahum 8. 


Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS — (continued). 








PARTNERSHIPS, &c. 







Name of Judge. 


~ Returned by K 
Wm. I. Wood. 
Henry Chapin. 


| Wm. A. Richardson. 


Isaac Ames. 
“ 


“ 
“ 
“ 


Edmund H, Bennett. 


Wm. A. Richardson. 
George F. Choate. 
Wm. A. Richardson. 
Isaac Ames. 


Edmund H. Bennett. 

George White. 

Wm. A. Richardson. 

Isaac Ames. 

Henry Chapin. 

Edmund A. Bennett. 

George F. Choate. 

Isaac Ames. 

Edmund H. Bennett. 

Wm. A. Richardson. 
“ 


John Wells. 

Wm. A. Richardson. 

Henry Chapin. 

Edmund H. Bennett. 

Isaac Ames. 

Ww. A. Richardson. 
“ 


Edmund H. Bennett. 
Isaac Ames. 
Wm. A. Richardson. 
George F. Choate. 
“ 
“ 
Isaac Ames. 
Edmund H. Bennett. 
George F. Choate. 
Edmund H. Bennett. 
“ 


George F. Choate. 
Isaac Ames. 
Edmund H. Bennett. 
Charles Mattoon. 
Edmund H. Bennett. 
George F. Choate. 
Isaac Ames. 

“ 


George F. Choate. 


| Edmund H. Bennett. 
| Henry Chapin. 


Isaac Ames. 


(1) Burbank & Alexander; (2) Fales & Babbitt; (3) Bates & Bosworth; (4) Wood- 
bury & Brown; (5) Chase & Shorey; (6) J. W. Cotton & Co; (7) Durgin & Hayes; (8) 
Gibbs & Jenney; (9) Hunt & James; (10) Maxfield & Tripp; (11) Stevens Brothers; 


(12) Isaac Thacher & Co. 











